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Court of Appeals of the District of Columbia 

I 

~ 

No. 5686. | 

# 

District-Florida Corporation, Appellant, 


George T. Penny and J. Rank Thomas. 


a Supreme Court of the District of Columbia. 

■ 

At Law. 

No. 76536. ! 

j 

District-Florida Corporation, Plaintiff, 

v. 

George T. Penny, Harry W. Schiffman, J. Rank Thomas, 

Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Cdurt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: 

1 Declaration. 

Filed April 15,1929. j 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 76536. 

District-Florida Corporation, Plaintiff, 


George T. Penny, Harry W. Schiffman, J. Rank Thomas, 

Defendants. 

i 

1. The District-Florida Corporation, a Corporation of 
the State of Delaware, and having a principal place of busi- 

1—5686a 


0 


DISTRICT-FLORIDA corporation vs. 


ness in the District of Columbia, brings this action against 
the following named defendants: 

George T. Penny, hereinafter referred to as Penny; 

Harry W. Schiffman, hereinafter referred to as Schiff- 
man; and 

J. Rank Thomas (whose Christian name is unknown to 
plaintiff), hereinafter referred to as Thomas. 

Each of the above named defendants is a citizen of the 
State of North Carolina, and a resident of the County of 
Guilford thereof. Each of said defendants is temporarily 
staying in the District of Columbia. 

2. District-Florida Corporation was incorporated for the 
purpose of engaging in the business of buying, selling and 
otherwise dealing in real estate, and in the year 1926, and at 
all times mentioned herein was engaged in said business in 
the District of Columbia and to some extent in the State of 
Florida and, elsewhere in the United States. District- 
Florida Corporation will be hereinafter referred to as the 
Company. 

2 3. The officers and agents of the Company herein¬ 

after mentioned, acted relative to the matters and 
things hereinafter mentioned in the conduct of the afore¬ 
said business and affairs of the Company, and for and in 
its behalf. 

4. The Company sues the defendants upon the following 
cause of action, to wit: 

In the month of September 1925, to wit, on the fifth day 
thereof, Penny purchased, and became the exclusive owner 
in fee simple of, the following described land and real estate 
situate in Hillsborough County, in the City of Tampa, 
Florida: 

The south 55 feet of lot No. 5, of Block No. 1, of Lvkes 
subdivision, according to map or plat thereof as same is 
recorded in the office of the clerk of the Circuit Court of 
Hillsborough County, Florida, in Plat Book 1, on page 35. 
Said land and real estate will be hereinafter referred to as 
the Tampa lot. 

5. Penny continued to be, and was, the exclusive owner of 
the Tampa lot for a long time thereafter, including the 
month of February 1926. At all times during said period, 
until, throughout and after the month of February 1926, 
Penny knew that he was the exclusive owner of the Tampa 
lot. A short time prior to February 12, 1926, but after the 
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month of September 1925, and when Penny vfas the exclu¬ 
sive owner of the Tampa lot, he came, in Taijnpa, Florida, 
to officers and agents of the Company, and there stated and 
represented to them that Schiffman was then | the exclusive 
owner of the Tampa lot. Penny actively concealed his own 
ownership of the Tampa lot from the officers and agents of 
the Company, as is more fully hereinafter shown. 

6. Penny further stated and represented that he knew of 

and was acquainted with a person who was desirous 
3 of purchasing a piece of real estate in t|he location of 
and like the Tampa lot, and that saic^ person was 
ready and willing to offer and to pay therefqr as much as 
sixty-five thousand dollars; that Schiffman had recently 
purchased and paid thirty-seven thousand dollars for the 
Tampa lot, but that he was now, that is to say, at that time, 
in need of money and was anxious and willing, and had 
offered, to sell the Tampa lot at a price which would reim¬ 
burse him for the price he had paid plus incidental expenses 
and carrying charges; and that in his judgment and opinion, 
based on an experience of twenty years and more in buying 
and selling real estate, including real estate legated near to 
and like the Tampa lot, with whose then current values he 
was familiar, the Tampa lot was then worth, j and could be 
readily sold for, much more than the price at which it could 
be purchased from Schiffman. 

7. All of the foregoing statements and representations 
made by Penny were false, including those Relative to his 
judgment and opinion concerning the value, saleability and 
price obtainable for' the Tampa lot, were knofwn by him to 
be false, and were made by him with the intehtion that the 
officers and agents of the Company should act lupon them as 
hereinafter alleged. 

8. Fenny then proposed to the officers and agents of the 
Company that he and the Company enter iijito an agree¬ 
ment to jointly purchase the Tampa lot, and thereafter to 
sell it to» the aforesaid prospective purchaser jwhom he had 
in mind, it being proposed by Penny that he yould furnish 
to the Company a sum of money equal to one-third of the 
consideration to be paid by it to Schiffman, and the Com¬ 
pany would contribute the remaining two-thirds, the profits 

of the proposed sale to be divided between them in 
the same way. 

9. Shortly prior to the time when Pefmy made the 
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aforesaid representations to officers and agents of the Com¬ 
pany, Penny, Schiffman, Thomas, and other persons un¬ 
known to the Company, arranged, agreed and conspired 
among themselves to defraud the Company of a large part 
of its money, property and assets, in the manner and by the 
means herein alleged. The aforesaid statements and 
representations of Penny were made in pursuance of and 
for the purpose of accomplishing such fraud. 

10. At the time aforesaid Penny further stated and 
represented to the officers and agents of the Company that 
he himself woifld purchase the Tampa lot without the as¬ 
sistance or participation of any other person, or of the 
Company, but that he was unable to do so because at that 
time he did not have and could not command more than one- 
third of the amount of the price at which it could be pur¬ 
chased from Schiffman. But these statements and repre¬ 
sentations were false, were known by Penny to be false, and 
were made by him with the intention that the officers and 
agents of the Company should act upon them as herein 
alleged. 

11. Penny refused to name, identify or make any dis¬ 
closure to the officers and agents of the Company relative to 
the person represented by him as one to whom the Tampa 
lot could be sold; but he assured said officers and agents of 
the truth of said statements and representations and of his 
good faith relative thereto. He refused to make such dis¬ 
closure because, as he stated and represented, he was afraid 
a purchase of the Tampa lot would be made by the Com¬ 
pany or someone else, and a resale thereof made to said 
person without including him as a participant in the profits 
of the transaction; but he offered to make a disclosure of 

the name, identity and location of said person for the 
5 sum of — dollars. 

12. Shortly thereafter Penny and Thomas, in the 
County of Hillsborough, Tampa, Florida, came to the offi¬ 
cers and agents of the Company, and stated and represented 
to them that Thomas was the agent of Schiffman, and had 
been employed and authorized by him to sell the Tampa lot 
for a sum of money equal to the price paid by Schiffman 
plus incidental expenses, and carrying charges, to wit, for 
the sum of $44,713.50 above existing encumbrances of 
$12,500. 
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I 

I 

13. Thomas stated and represented at that time that he 
had many years of experience in buying and selling real 
estate, including real estate in Tampa, Florida! and near the 
Tampa lot, and was familiar with the value thereof, and as¬ 
sured the officers and agents of the Comphny that the 
Tampa lot was worth a great deal more than the price at 
which Schiffman was willing to sell, but that Schiffman was 
greatly in need of money and was desirous of selling said 
Tampa lot without delay. 

14. The foregoing statements and representations relative 
to the agency of Thomas, the value of the Thmpa lot, and 
the circumstances and disposition of Schiffnian as to the 
sale thereof, were false, were known by Penny and Thomas 
to be false, and were made with the intentiorj that the offi¬ 
cers and agents of the Company should act |ipon them as 
herein alleged. 

15. Shortly thereafter, Schiffman, in the County of Hills¬ 
borough, Florida, came to the officers and ^gents of the 
Company, and stated and represented that he had employed 
and authorized Thomas to act as his agent for the purpose 
of selling the Tampa lot; that he was the exclusive owner 
thereof; that he had recently paid thirty-seven I thousand dol¬ 
lars therefor; that he was desirous of selling it at a 

6 price which would reimburse him forj what he had 
paid including incidental expenses ^nd carrying 
charges, to wit, $44,713.50 above existing encumbrances 
aforesaid; and that he was anxious to dispose of the Tampa 
lot because he was in great and immediate need of money. 

16. The foregoing statements and representations were 
false, were known by Schiffman to be false, and were made 
with the intention that the officers and agents of the Com¬ 
pany should act upon them as herein alleged. 

17. For the purpose of preventing the officers and agents 
of the Company from making an independent inquiry to 
verify the truth of the aforesaid statements ai^d representa¬ 
tions by Penny, Schiffman and Thomas, Pemjy, at the time 
when the aforesaid statements and representations were 
made, urged and persuaded the officers and I agents of the 
Company to hasten to purchase the Tampa ljot, and stated 
and represented that he had made inquiry Relative to the 
truth of the aforesaid statements and representations of 
Schiffman and Thomas, including those relative to the own- 
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ership, value and price paid for the Tampa lot, and relative 
to the status oi: the title thereof, as it appeared from the 
land records of Hillsborough County, Florida, and falsely 
stated and represented that he had found said statements 
and representations to be true and bona fide. 

18. It was well known to the officers and agents of the 
Company at that time that Penny, as the fact is alleged to 
be, had been for many years engaged in the business of buy¬ 
ing and selling real estate as he had stated and represented 
as aforesaid, and was familiar with the values and prices 
thereof; and the officers and agents of the Company had 

theretofore had many transactions of purchase and 
7 sale of real estate with Penny, in connection with 

which they had confidently and safely relied upon his 
statements and representations. 

19. Penny, further for the purpose of preventing the 
officers and agents of the Company from making any in¬ 
quiry to verify the truth of the aforesaid statements and 
representations, stated and represented to them that he 
would not join in the transaction himself, as he had stated 
and represented he would do, and risk his own money with¬ 
out having made the inquiry which he represented, as afore¬ 
said, that he had made. 

20. Penny knew that for these reasons, namely, his known 
experience, familiarity with prices and values, previous 
transactions between him and the officers and agents of the 
Company, and his ostensible willingness to join in the risks 
of the transaction, the officers and agents of the Company 
placed great confidence in him, were influenced by, and ac¬ 
cepted, his aforesaid statements and representations as 
true, and would be induced to act upon them as herein al¬ 
leged. 

21. Belying upon the aforesaid statements and repre¬ 
sentations, and especially upon those made by Penny, the 
officers and agents of the Company entered into the above- 
described agreement with Penny to purchase the Tampa 
lot. Penny agreed that he would furnish to the Company 
one-third of the consideration to be paid for the Tampa lot, 
and it was agreed that he should receive one-third of the 
profits of the sale thereof. It was also agreed that the Com¬ 
pany would provide the remaining two-thirds of the con¬ 
sideration and would receive two-thirds of the profits on a 
subsequent sale thereof. 
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22. Thereupon, that is to say, in the month of February 
1926, said officers and agents of the Company^ acting in its 

behalf and, as they then supposed, in behalf of Penny 

8 also, agreed with Schiffman and Thomas to purchase 
the Tampa lot for $44,713.50 above existing encum¬ 
brances aforesaid, to be paid as follows: (1^ $1,620.00 in 
cash, (2) certain negotiable promissory notes owned by the 
Company, and of the actual value of $25,593.50, said notes to 
be taken in the transaction at their actual value; and (3) 
certain land and real estate situate in St. Petersburg, 
Florida, owned by the Company, said land aijid real estate 
to be taken at a valuation of $5,000. Schiffman agreed to 
grant, transfer and convey to said Company the Tampa lot 
in fee simple, a deed therefor to be delivered immediately 
upon receipt of the aforesaid consideration. 

23. The officers and agents of the Company made a de¬ 
mand upon Penny to deliver to the Compan^ one-third of 
the amount of the consideration which it had Agreed to pay 
for the Tampa lot in accordance with the afdresaid agree¬ 
ment between Penny and the Company; but Penny stated 
and represented that unforeseen circumstances had pre¬ 
vented him from securing certain funds and credits from 
which he had planned and intended to supply his one-third 
of said purchase price; but he assured, stated and repre¬ 
sented to, said officers and agents that such means would 
be forthcoming from him within a short time, jand he would 
immediately then make good his aforesaid agreement. The 
foregoing statements and representations wefe false, were 
known by Penny to be false, and were made vjith the inten¬ 
tion that the officers and agents should act ikpon them as 
herein alleged. 

24. Penny requested, urged and induced said officers and 
agents not to delay the transaction but to deliver the money, 
notes and deed to Thomas and Schiffman without any de¬ 
lay. In performance of said agreement, th^ officers and 
agents of the Company, in the month of February 1926, 

(1) paid to Thomas and Schiffman $1,6^0.00 in cash, 

9 (2) endorsed, assigned, transferred an<i delivered to 
them certain negotiable promissory no^es owned by 

the Company of the actual value of $25,593.5(|, and (3) ex¬ 
ecuted, acknowledged and delivered to Thomas and Schiff¬ 
man a valid and sufficient deed granting, transferring and 
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conveying from the Company to Schiffman the land and real 
estate in St. Petersburg, Florida, above mentioned. 

25. Schiffman then delivered to the officers and agents 
of the Company a writing purporting to be a deed dated 
February 11,1926, and executed and acknowledged by Schiff¬ 
man on February 12, 1926, and purporting to grant, trans¬ 
fer and convey the fee simple title to the Tampa lot from 
Schiffman to the Company. Thereupon the officers and 
agents of the Company employed persons to make an ex¬ 
amination of the land records of Hillsborough County, 
Florida, and to report upon the status of the title of the 
Tampa lot appearing upon said records. As a result of 
that examination the officers and agents of the Company dis¬ 
covered, in the month of April 1926, that, as the fact is al¬ 
leged to be, Penny was the exclusive owner of the Tampa 
lot as aforesaid at the time aforesaid, that it was worth 
nothing above the existing encumbrances, and that the state¬ 
ments and representations aforesaid were false. 

26. Thereupon the officers and agents of the Company 
made demand on Penny, Schiffman and Thomas to return 
the aforesaid money, notes and deed, delivered to them as 
aforesaid, or the equivalent thereof; but Penny, Schiffman 
and Thomas then and ever since have refused to return any 
part thereof, or to make restitution in any other form or 
manner. 

27. Wherefore plaintiff has suffered great loss and dam¬ 
age, and therefore claims the sum of fifty thousand dollars 

besides the cost of this suit. 

10 HENRY W. SYFRIGr, 

Attorney for Plaintiff. 

RUSSELL HARDY, 

Of Counsel. 

Separate Plea of the Defendant George T. Penny . 

Filed July 1, 1929. 


******* 

This defendant for plea to the declaration and the 
several paragraphs thereof says that he is not guilty as 
alleged therein. 

For a further plea to the declaration this defendant says: 
that about the month of July, 1925, one J. M. Maupin and 
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one Ralph W. Harrison made application to ijim for a loan 
of $12,500; that said Maupin and Harrison stated that they 
had secured options on several valuable {properties in 
Florida and needed money to carry out these real estate 
transactions; that this defendant agreed to lend said money 
provided he was protected; that said Maupin stated that 
he would take title to any property that was j purchased by 
himself and Harrison in his, the said Maupin’s name as 
trustee, and the said Maupin agreed with the defendant 
that he would see that this defendant was thoroughly pro¬ 
tected and would receive his money back witji interest and 
any actual expenses he might be put to; thht upon these 
representations this defendant agreed to tend the said 
$12,500 as requested; that this defendant did make the loan 
of $12,500 to the said Maupin and the said Harrison accord¬ 
ing to the understanding herein stated; that this defendant 
did not know at that time nor for a long tijne thereafter, 
just what properties the said Maupin and Harrison 
11 purchased; that this defendant subsequently learned 
that in the fore-part of the month of Sejptember, 1925, 
the said J. M. Maupin as trustee conveyed to this defendant 
the property known as the south 55 feet of fclock No. 1, of 
Lykes subdivision, according to the map or plat thereof as 
same is recorded in the office of the clerk jof the Circuit 
Court of Hillsborough County, Florida, in Pl^t Book 1, page 
35, same being situated at 7th and Mitchel Streets, Tampa, 
Florida; that this defendant never agreed tp purchase this 
property and did not know that the title was in his name 
until just before the time this property w^s sold to the 
plaintiff company as alleged in the declaration; that this 
defendant denies he made any false representations to the 
plaintiff company as to his ownership in said!property or as 
to any of the matters set forth in the declaration and states 
the fact to be that he was willing at any and all times after 
he learned that the property was in his naipe to deed the 
same to whomever was entitled to it provided he was pro¬ 
tected; that he made no false or untruthful statements or 
representations to the plaintiff company or ahy of its agents 
as to any of the facts alleged in the declaration; that he 
conveyed said property to the defendant, H^rry W. Sehiff- 
man, on the 2d day of February, 1926, and accepted certain 

2—5686a 
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notes from said Schiffman which the defendant is informed 
were transferred from the plaintiff corporation in part pay¬ 
ment for said property; the defendant agreeing that when 
said notes were paid he should be reimbursed for his loan 
of $12,500 with eight per cent interest and such other actual 
expenses as he had been put to, the balance to be turned 
over to the other parties interested. That this defendant 
further says that he has always been since first learning 
that the Tampa property was in his name and is now 

12 willing to give such deed or assurances as far as he 
is able as will protect the proper parties. That he 

never agreed to become a part-owner or purchaser of this 
Tampa property jointly with the plaintiff corporation as 
alleged in the declaration and the several paragraphs 
thereof and consequently never paid any part of the con¬ 
sideration passing from the plaintiff corporation to the de¬ 
fendant Schiffman and his associates and never received any 
profits arising from the said property, nor does he expect 
to receive any profits in the future. 

For further plea to the declaration and the several para¬ 
graphs thereof this defendant says that the matters and 
things therein alleged as against this defendant did not 
arise within the period of three years and that said claim 
is therefore barred by limitations. 

GIBBS L. BAKER, 

EDWIN L. WILSON, 
Attorneys for Defendant George T. Penny. 

Separate Plea of the Defendant J . Rank Thomas. 

Filed July 1,1929. 

# # # * * # * 

This defendant for plea to the declaration and the several 
paragraphs thereof says that he is not guilty as alleged 
therein. 

For a further plea to the declaration and the several 
paragraphs thereof this defendant says that the defendant 
George T. Penny was never an owner of the property 
known as the South 55 feet of lot number 5, block number 1, 
of Lykes subdivision, according to the map or plat as 

13 the same is recorded in the office of the Clerk of the 
Circuit Court of Hillsborough County, Florida, in 
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Plat Book 1, page 35, but that the record titfle to the said 
property was placed in the name of the sqid George T. 
Penny by one J. M. Maupin, acting as trustee for himself 
and others, for the sole purpose of protecting the said de¬ 
fendant Penny for a loan of $12,500 which the said Penny 
made to the said Maupin and one Ralph garrison, who 
were trading in Florida real estate during the year 1925; 
that this defendant denies that the defendants, Penny, 
Schiffman and himself conspired among themselves to de¬ 
fraud the plaintiff corporation of any mone^, property or 
assets, but says that one 0. G. Wrenn, then j the President 
and in control of the affairs of the plaintiff corporation, 
approached this defendant in and about ^he month of 
February, 1926, and said Wrenn stated that[he had exten¬ 
sive dealings in the State of Florida and had jjust completed 
a large sale of lots in St. Petersburg, Florida, out of which 
he had secured many thousands of dollars qf notes repre¬ 
senting deferred purchase money; and that h|e was desirous 
of trading said notes for other Florida property. That this 
defendant then offered the Tampa lot referred to in the 
declaration and located at Seventh and Mjitchel Streets, 
Tampa, Florida, for his consideration in a trade; that the 
said Wrenn looked at said Tampa lot with this defendant 
and obtained information otherwise as to its value; that 
this defendant explained to the said Wrenri the condition 
of the title to said Tampa lot, stating that the defendant 
Penny had loaned money to the said Maupiq and Harrison 
as aforesaid and that the said Penny had aj claim on said 
lots as a result of said loan; that as a result j of said negoti¬ 
ations the said Wrenn acting on behalf of the plaintiff cor¬ 
poration made a proposition to thi$ defendant to 
14 purchase said Tampa lot and in consideration thereof 
would turn over $25,593.50 worth of notes secured 
on certain property in St. Petersburg, Florida; pay 
$1,620.00 in cash and turn over a lot in &t. Petersburg, 
Florida, worth approximately $12,500.00; [that this offer 
was accepted after submission of the same ti> the defendant 
Schiffman and one J. M. Maupin who were interested in the 
equity of said property, after the payment o£ the obligation 
due the said defendant Penny. That this defendant denies 
that the said plaintiff corporation, actiilg through its 
agents, was in any way deceived as to the value of said 
property or as to the condition of said title; that the said 
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plaintiff corporation, acting through its agent, 0. G. Wrenn, 
well knew the value of said property, he having obtained 
full information in reference thereto from property holders 
in the vicinity and real estate men, and he fully believed 
that this was an advantageous deal to make and he did 
enter into complete agreement; that thereafter he, as such 
officer of the plaintiff corporation, agreed with this defend¬ 
ant as an auctioneer, to subdivide and sell said property in 
lots; this defendant further says that though the agreement 
to sell at auction was made in good faith by this defendant, 
the plaintiff corporation, acting through the said 0. G. 
Wrenn, refused to carry out said agreement and told this 
defendant that the corporation would not carry out its 
agreement to sell said property at auction under the ar¬ 
rangement with this defendant, but that they were well 
experienced in the sale of real estate and were organized 
for that purpose and were perfectly capable of handling 
the sale of the property for themselves and did not care to 
divide their profits. 

For further plea to the declaration and the several 
15 paragraphs thereof this defendant says that the 
matters and things therein alleged as against this 
defendant did not arise within the period of three years and 
that said alleged claim is therefore barred by limitations. 

GIBBS L. BAKER, 

EDWIN L. WILSON, 
Attorneys for Defendant J. Rank Thomas. 

Plaintiff’s Motion for Judgment Notwithstanding the 

Verdict. 

Filed December 10,1931. 

##***#* 


Now comes the plaintiff and moves the court to set aside 
and disregard the verdict returned for the defendants 
herein on December 7, 1931, and to enter judgment against 
the defendant Penny on the pleadings herein, notwithstand¬ 
ing said verdict, upon the following grounds: 

1. Because the defendant Penny in his plea has not 
denied the allegations of the declaration except by way of 
the general issue. 
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i 

2. Because the defendant Penny in his plea expressly ad¬ 
mits the allegations of the declaration as to!the property 
therein referred to. 

3. Because the defendant Penny in his pleaj sets forth as 
the true facts upon which he relies as a defense to the causfe 
of action alleged nothing more than an explanation and 
description of the manner in which he acquired ownership 
of said property. 

4. Because said explanation and description, and 

16 the facts alleged as to the manner of acquiring 
ownership, do not constitute a defensej in law to the 

cause of action alleged in the declaration. 

5. Because the plea of the statute of limitations made by 
the defendant Penny in his plea is not sufficient, in that said 
plea does not deny the specific facts set forth }n the declara¬ 
tion, to wit, that the material representations by the de¬ 
fendants were not discovered by the plaintiff to be untrue, 
and the fraud discovered, until within three years from’ the 
institution of this action, i. e., April 15, 1929.! 

HENRY W. SYFRIG, 
RUSSELL HAjBDY, 

Attorneys f\or Plaintiff . 

Notice to Gibbs L. Baker, Robert C. Handjverk. 

I 

Service of a copy of the above motion upon jus is acknowl¬ 
edged this 10th day of December, 1931. 

GIBBS L. BAKER, I 
ROBERT C. HANDWERK, 

Attorneys for Defendants. 

Supreme Court of the District of Columbia. 

The plea of the general issue is abolished, j 
Law Rule 23. 

i 

! 

Where the declaration alleges that the defendant made 
material misrepresentations as to his jnon-ownership 

17 of property, a plea which sets forth fhcts explaining 
and describing the manner in which the defendant 

acquired ownership, does not set up a legal defense. 
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Supreme Court of the District of Columbia. 

Thursday, January 7,1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

# # * * * * * 

Upon consideration of the motions filed herein for a new 
trial and for judgment non obstante veredicto the same 
having been duly argued, it is ordered that said motions be 
and the same are hereby each and severally overruled and 
judgment on verdict ordered. 

Wherefore it is considered that plaintiff take nothing by 
this action that defendants go hence without day be for 
nothing held and recover of plaintiff their costs of defense 
to be taxed by the clerk and have execution thereof. 

Tuesday, January 26,1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

******* 

Comes no'iv the plaintiff by its attorney of record and 
notes an appeal, in open court, from the judgment entered 
herein on the 7th day of January, 1932; whereupon, an 
undertaking to act as a cost bond is hereby fixed in the sum 
of One Hundred Dollars ($100) with leave to deposit Fifty 
Dollars ($50) cash with the clerk in lieu thereof. 

18 Assignment of Errors. 

Filed January 27, 1932. 

******* 

The court erred in granting the motion of the defendants 
for a directed verdict on the ground that 

1. The evidence introduced by the plaintiff did not show 
a cause of action; 

2. The evidence introduced by the plaintiff was insuffi¬ 
cient in law to support a verdict in favor of the plaintiff; 
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3. The plaintiff was charged by law with j knowledge of 
the facts shown by the public land records, \yithout regard 
to actual knowledge; 

4. The plaintiff’s cause of action was barred by the 
statute of limitations because the plaintiff w^is charged by 
law with knowledge of facts shown by the public land 
records without regard to actual knowledge; 

5. The plaintiff was charged by law with discovery of the 
fraud alleged within the limitation period by (virtue of facts 
shown by the public land records, without regard to actual 
discovery and knowledge of such facts. 

6. The court erred in overruling the motion for a verdict 
non obstante veredicto. 

7. The court erred in entering judgment for the de¬ 
fendants. 

HENRY W. SYFRIG, 
EUSSELL HA)RDY, 
Attorneys for Plaintiff. 

Service of a copy of the above assignment of errors 
acknowledged January 26, 1932. 

GIBBS L. BAKER, 
Attorney for Defendants. 

i 

19 Memoranda. 

January 28, 1932.—Deposit $50.00 cost on appeal in lieu 
of bond by Hardy. 

Proposed Bill of Exceptions, notice & acknowledgment of 
service filed. 

. 

I 

Supreme Court of the District of Columbia. 

Thursday, February 11, 1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

* * • * „ * * • 

The Bill of Exceptions heretofore submitled is this day 
signed and made of record nunc pro tunc. 
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Designation of Record. 

Filed February 3, 1932. 

******* 

It is agreed by the counsel for the parties herein that the 
transcript of record on appeal may consist of the following, 
and the Clerk will please prepare a transcript accordingly: 

1. Declaration. 

2. Plea of the defendant Penny. 

3. Plea of the defendant Thomas. 

4. Motion for judgment. 

5. Judgment. 

6. Note of appeal. 

7. Entry showing deposit for costs in lieu of bond. 

20 8. Bill of exceptions. 

9. Assignment of errors. 

10. This designation. 

BUSSELL HARDY, 
Attorney for Plaintiff. 
GIBBS L. BAKER, 

Attorney for Defendants Penny and Thomas . 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 76536 at Law, wherein District- 
Florida Corporation is Plaintiff and George T. Penny et al. 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th day of May, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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22 In the Supreme Court of the District] 

Law. No. 76536. 


of Columbia. 


District-Florida Corporation, Plaintiff, 

v - 

George T. Penny, Harry W. Schiffman, J. I^ank Thomas, 

Defendants. 


Gibbs L. Baker, Esq., 

Attorney for defendants Penny and Thoinas: 

Please take notice that the plaintiff has filed the within 
bill of exceptions in the Clerk’s office of the above named 
court and will submit the same to the court tor settlement 
and approval on the 29th day of February, 1932, at 10 
o’clock a. m., or as soon thereafter as counsel |may be heard. 

HENRY W. StFRIG, 
Attorney for Plaintiff. 

I 

Service of a copy of the within bill of exceptions acknowl¬ 
edged this 26 day of January, 1932. 

GIBBS L. B^KER, 
Attorney for defendants. 

M. 85, P. 69. | 

23 In the Supreme Court of the District of Columbia. 

Law. No. 76536. j 

District-Florida Corporation, Plaintiff, 

v. 

I 

George T. Penny, Harry W. Schiffman, J. Rank Thomas, 

Defendants. 

Bill of Exceptions. j 

Be it remembered that on December 7, 1^31, the above 
entitled cause came on for trial before Mr. Justice Peyton 
Gordon and a jury; and the plaintiff introduced in evidence 
the following: 

3—5686a 
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Deposition of 0. G. Wren, who, being duly sworn testi¬ 
fied as follows: 

That he was vice president, and later president of the 
District-Florida Corporation; that company’s business was 
real estate development; it had an office in Washington, 
D. C., and one in St. Petersburg, Florida, in 1925 to about 
April 25,1926; that he resigned from the company in Janu¬ 
ary, 1928; that as president of the company, he supervised 
the operation of the company, and all of the decisions of 
the company were agreed upon by him and Clarence H. 
Getz; that the primary business of the company was the 
development of a piece of land in St. Petersburg; that the 
company sold this subdivision. 

That George T. Penny is a real estate operator at High 
Point; that he has known Penny possibly twenty years, and 
has had quite a good deal of business dealings with him, 
principally real estate transactions; that some of these 
transactions were during the year 1924; that he was acting 
as a salesman for Robert E. Heater, and a real 
24 estate broker; that he has had other transactions 
with Penny, of a minor nature, over a period of 

vears. 

• i 

That Penny called this transaction concerning the lot at. 
Seventh and Mitchell streets, Tampa, Florida, to his at¬ 
tention ; that to the best of his recollection Mr. Pennv men- 
tioned this lot in Tampa, and that Mr. J. R. Thomas repre¬ 
sented a Jew who owned it; that the Jew wanted to sell, and 
that Mr. Thomas told him that he had a buyer for it for 
$65,000, and that he would take what he had put in plus his 
carrying charges and interest and get out. That Penny 
said it looked to him like it was a good deal, and he sug¬ 
gested that the witness go and look at it, and the witness 
and Penny went over and looked at it one night; that after 
Penny brought Thomas to the witness he told the witness 
that some lady in Tampa had offered $65,000 for the lot. 
That Mr. Penny said Mr. Thomas made this statement; 
that then Mr. Penny brought Mr. Thomas to him, and 
Thomas told them he had this lady in Tampa; that Thomas 
told the witness this in Mr. Penny’s presence. 

That Mr. Thomas took them to the property and intro¬ 
duced them to the lady who owned the adjoining property; 
that values down there were almost meaningless to the wit¬ 
ness; that this lady said she had refused $100 a foot for her 


i 
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property, but it was a corner on a prominent street. That 
the witness and the plaintiff entered into ap exchange of 
some notes, a little cash, and one lot in plaintiff’s sub¬ 
division in St. Petersburg, for the equity in this property. 

That Mr. Penny stated to the witness that Mr. Thomas 
represented the man who owned this lot in Ta^npa, and that 
he wanted Mr. Thomas to sell it for him, an$ that he was 
willing, he thought, to take what he had put in it plus in¬ 
terest and taxes and get out; that Mr. Thomas told him 
(Penny) that he had a buyer for it at $65,000; that Mr. 
Penny then brought Mr. Thomas to the witness, and 
Mr. Thomas verified those statementsJ 

I 

25 That Mr. Thomas said he had a wonjian in Tampa 
who had offered $65,000 for it, and it looked like a 
good deal if he could buy it for that. 

That the name of the man who owned the property was 
Schiffman; that Mr. Penny did not mention Mjr. Schiffman’s 
name, he said a Jew owned it; that this conversation oc¬ 
curred somewhere around February 10, 1926J 

That Mr. Thomas did not mention the lady’s name; that 
he did not give any identification of the lady that the wit¬ 
ness did not make any inquiry about that at|the time; the 
lady was supposed to have been in Tampa, ancj. Thomas said 
he would see her in a day or so. That Thomas did not give 
this lady’s address, and he did not suggest th^t the witness 
get in touch with her. 

That Mr. Penny took the witness to look at the land; he 
took the witness to Seventh and Mitchell streets, and they 
saw the lot; it was fifty by one hundred feet; there was a 
two-story house on it. 

That plaintiff obtained an abstract of the property, pos¬ 
sibly a month after this transaction. 

That after Mr. Penny called attention to phis property, 
and said that the owner was desirous of selling, and there 
was a buyer for it, the witness got together with Mr. 
Thomas and agreed on a price. 

That witness made inquiries with reference to the land 
from the woman who owned the adjoining property, and she 
said she turned down $100 a foot for her property; that that 
is about all the check-up the plaintiff made Or could make 
as to the value of the land; that there was no way to estab¬ 
lish values; that the witness learned that the lady was the 
owner of the property because she represented herself as 
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the owner and was there keeping a store on the property; 
that Mr. Getz, Mr. Thomas and the witness were 

26 present when this lady made that statement. 

That witness also made inquiries, only generally, 
from two or three real estate men; that no inquiry was made 
of Mr. Schiffman. Mr. Penny did not mention the name of 
the owner of the land; he told witness that a Jew who lived 
in Greensboro owned it. At that time Mr. Penny w r as liv¬ 
ing at High Point, North Carolina, at a hotel; he had an 
office at Greensboro. 

It is admitted that Mr. Penny is not Jewish. 

That witness and Mr. Getz, on the one side, and Mr. 
Thomas, on the other agreed upon a consideration; that 
Mr. Penny was present; that the terms of the trade were 
approximately $25,000 in notes secured on St. Petersburg 
lots, about $2,000 in cash, and a lot, free and clear, in plain¬ 
tiff’s subdivision in St. Petersburg. 

That Mr. Penny told witness and Getz that in his opin¬ 
ion it was a good buy; that plaintiff just a few days prior to 
that had given Penny an auction sale on its property, and 
Penny made the statement that plaintiff had given him a 
good sale, and he wanted to make some money out of this 
transaction; that it was later mentioned by Mr. Penny that 
plaintiff either sell to this woman or sell the property at 
auction, and that he wanted a third interest, which we 
agreed to. That Mr. Penny was supposed to put in his one- 
third interest in the cost of the equity; that witness thought 
w’e were making a two-cornered deal and transferring it 
right over to this woman, but the woman disappeared. 

That Mr. Penny did not say for whom he was acting; that 
Mr. Penny was not acting, as witness understood, for the 
owner of the property; he was acting for plaintiff; that wit¬ 
ness understood that Mr. Penny and plaintiff were in the 
transaction on the same side. 

That the supposed owner of the property was in Tampa; 
witness met him; it was Harry W. Schiffman, who is 

27 a defendant in this case. That Mr. Thomas or Mr. 
Penriy introduced witness to Schiffman in Tampa. 

That Schiffman admitted ownership of the property; that 
this occurred somewhere around February 10, 1926; this 
took place in the Hillsboro Hotel, in Tampa; that Mr. 
Thomas, Mr. Penny, Mr. Getz, and witness were present; 
that Mr. Schiffman was there to sign the deed to the 
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Seventh and Mitchell streets property. That Schiffman 
signed the deed, and it was delivered to plaintiff, and held 
by plaintiff for the abstract of title. 

That to verify the valuation of the lot, fitness had the 
conversation with the woman who own- the adjoining lot, 
and with one or two real estate men; that the name of the 
real estate man was Mr. White; that witness discussed the 
value of the property with Mr. Fenny, and l?enny told wit¬ 
ness that Thomas said, and Thomas told witness also, that 
this woman had offered $65,000 for it; that Mr. Penny gave 
witness his opinion of the value of the property and what 
he thought it would bring if it was put up at auction; that 
Mr. Penny’s opinion was that it would bring $75,000; that 
w’itness relied on Mr. Penny’s opinion entirely, because of 
Mr. Penny’s experience with real estate values in the past; 
that Penny was a very good judge of values]; that Penny’s 
real estate activities covered a good many y^ars, in buying 
and selling and at auction sales, all over the jcountry, prin¬ 
cipally in North Carolina, Georgia and Florida; that Penny 
had sold some land at auction for plaintiff jin St. Peters¬ 
burg; that that was a transaction in which Mr. Penny’s 
Company, the American Land Company, acted as an 
auctioneer. That Mr. Penny personally conducted the auc¬ 
tion sale, and Mr. Penny made his returns to plaintiff; that 
that transaction was absolutely satisfactory.] 

Witness did not do anything to verify the j’acts as to the 
lady of whom it was said that she was willing to buy this 
piece of property; that plaintiff accented Thomas’s 
28 statement that the woman existed andj that Thomas 
could make this offer; that witness accented Thomas’s 
statement because he had known Thomas for! a good many 
years and it was witness’ impression that he j could rely on 
Thomas’s statement; that witness accepted ij; as true that 
the offer was out; that it did not seem to be Iso vitallv im- 
portant to make certain that this lady vrasi in existence, 
because real estate was so wild there and from the informa¬ 
tion plaintiff had gotten witness thought it might be sold 
at auction. That it was the prevailing opipion all over 
Tampa and St. Petersburg that you could n^)t establish a 
price. 

That plaintiff delivered its notes, cash and s| deed to a lot 
in St. Petersburg as its consideration for the property to J. 
R. Thomas, agent for Harry W. Schiffman; that the cash 
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was in the form of a check; that the check was payable to 
J. E. Thomas, agent; that the notes were transferred to 
J. R. Thomas, agent, by a general endorsement, and 
delivered. 

That plaintiff held the deed until plaintiff got the ab¬ 
stract of title; that witness can not say where he got the 
abstract, but witness had the abstract in his possession; 
that the abstract was procured some weeks after this trans¬ 
action ; that the witness did not get the abstract before the 
transfer of the consideration because witness asked for the 
abstract; Mr. Thomas said it was over in Tampa and that 
he would bring it, and witness accepted that and went ahead 
and closed it up. That Thomas said he would bring the 
abstract the next day; that Thomas told witness, after ask¬ 
ing him about the abstract two or three times, that he would 
get it; that the abstract seemed to have been mislaid; and 
later, plaintiff got the abstract from Thomas. 

That Mr. Pennv told witness that a Jew owned the land; 

•> 

that witness at that time did not discuss with Mr. Penny 
the matter of the title to the land appearing on the records 
in his name; that witness did not make any inquiry 
29 of Mr. Penny relative to the title of the property 
appearing in his name before the transaction was 
consummated; witness did not discover the property was in 
Mr. Penny’s name until witness got the abstract, which was 
some days after the actual transaction; that witness did 
not bother about whose name the title was in; witness sup¬ 
posed it was in Schiffman’s name all the time, for some 
months past; that Mr. Penny said nothing about it; plain¬ 
tiff did not put the deed on record until we saw the abstract 
of title, and when witness found the abstract of title, plain¬ 
tiff still did not put it on record. 

That after witness discovered that the property was in Mr. 
Penny’s name, witness reminded him of the record, and 
that witness thought plaintiff had been misled; that after 
witness discovered the mix-up in the transfers, witness 
thought the whole business had been misrepresented, and so 
notified Mr. Penny by letter. That witness said it had been 
misrepresented because it appeared so on the records, and 
plaintiff did not put the deed on record for that reason. 

That nothing vras done by Mr. Penny with regard to pay¬ 
ing his one-third. That plaintiff never accepted ownership. 
That after three or four days Mr. Thomas notified plaintiff 
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that the lady had gone to Miami, and that he (would take it 
up when she came back; that Mr. Thomas advised witness 
not to accept $65,000 too quickly. 

That witness did not at any time meet this lady; that he 
did not make any inquiry about her because he accepted Mr. 
Thomas’s statement that she did exist and had made a bona 
fide offer and was willing and ready to go through with it; 
that the only way witness could get in contact 'With this lady 
was through Mr. Thomas; that witness reminded Mr. 
Thomas plaintiff was willing to negotiate th^ deal and if 
the lady went to Miami plaintiff would wait a few days for 
her to return. 

That Mr. Thomas never did put witness in contact 
30 with this ladv. That witness was convinced as far 
as he could be without having seen this lady that she 
had made this offer and that the plaintiff coul^i accept it if 
plaintiff wanted to. 

That plaintiff did not put the deed it got frcjm Schiffman 
on record because witness discovered that theite was a mix- 
up in the dates of the deeds, and it appeared it had been mis¬ 
represented, the value and everything pertaining to it, by 
Mr. Penny and Mr. Thomas. 

That the actual existence of this lady was discussed a 
number of times with Mr. Penny; that witness tjhinks he told 
Mr. Penny no such a woman ever existed, and sjaid what Mr. 
Thomas had told witness, that the woman was in Tampa at 
the time the transaction was made and would biiy the lot for 
$65,000; that witness’ understanding was that I Mr. Thomas 
was the man who was in touch with the woman, and Mr. 
Thomas told Penny the information about the Acceptance of 
the offer from this woman; that Mr. Penny told witness 
what Mr. Thomas had said, and Mr. Thomas confirmed it; 
that after the transaction was closed, witnqss called on 
Thomas to produce this lady, and told him plaintiff was 
ready to accept the $65,000; that witness reminded Mr. 
Thomas after this transaction that in his opinipn there was 
no such woman; that Thomas insisted theije was; that 
Thomas did not give her name; that witness did not under¬ 
take to verify it because there was no way to do it. 

That Schiffman gave as a reason for desiriiig to sell the 
property that he had just bought it for speculation and 
wanted to get rid of it. 
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That when witness got the abstract of title it did not look 
right. That witness had made no inquiry to verify the state¬ 
ments made by Mr. Penny before that time because he had 
always been reliable in his statements; that in the matter 
of relying upon Mr. Penny’s representations in this trans¬ 
action, witness was influenced by the fact that he was will¬ 
ing to make a one-third contribution toward the consid¬ 
eration. 

31 That plaintiff has attempted to recover the consid¬ 
eration given by it, but the attempt was not success¬ 
ful, and nothing was ever recovered. 

Cross-examination: 

That witness has considerable experience in buying and 
selling real estate, in the District of Columbia, some in 
Raleigh, North Carolina, and some in Florida. 

That Mr. Penny said a Jew owned this property, and he 
thought it was a good buy; that Mr. Penny said he thought 
he could work a good deal with the Jew, and that he 
(Penny) thought he would take what he had put into it plus 
the carrying charges. That plaintiff was to put up $26,- 
000 in notes, some cash, and this lot the plaintiff put in at 
$5,000, making $32,500 that plaintiff paid for it. 

That witness asked one real estate man and this woman 
what property was worth in that neighborhood, and witness 
discussed it with several people down there. That the 
woman said she refused $100 a foot for her property, ad¬ 
joining; that the real estate man gave an opinion; that 
one man’s opinion was about as good as another’s, but this 
man White seemed to think it would bring $75,000, may be 
$90,000, at auction; that the woman’s property was more 
valuable because she was on a more prominent street, and 
she had a larger lot. That at $100 a foot, that would be 
$100,000 for the property; that, figuring square feet, her 
property would be $240,000; that witness got mixed up on 
front feet and square feet; that at that rate the value of this 
100 by 50 lot was $100,000, that is $1,000 a foot instead of 
$100 a foot. That $240,000 is the price the woman next 
door said she had been offered for her lot; that based on 
what the woman said she had been offered, it would have 
brought somewhere around $75,000 to $100,000 at auction. 

That the notes given by plaintiff were of the face 

32 value of about $25,900, and they were worth the face 
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value; that plaintiff gave something like $2,000 in cash, two 
or three checks; that plaintiff put the lot in a|t $5,000, mak¬ 
ing $32,500. | 

That the lady next door did not tell us ^hat this par¬ 
ticular lot was worth, she told us what she hhd refused for 
her lot adjoining. That the real estate people were of the 
opinion that it was worth it, said it would bring that; that 
witness was relying on Mr. Penny’s judgmentj; that you got 
so mixed up in values down there you woiild not know 
where you were. That witness discussed witji several real 
estate men what the property was worth; thaf there was no 
way to fix values as you could in Washington;! that witness’ 
view of what the property was worth and ydiat it would 
bring were entirely different things; that witness did not 
think it was actually worth that; that witness would not 
have bought property that he did not think Was worth the 
money, unless he thought plaintiff could mak^ some money 
out of it; that witness did not know what the property was 
worth; that witness formed his opinion on whpit the woman 
said; that witness was satisfied plaintiff could make a 
profit out of it at auction if an auction was necessary; that 
witness was relying on what he was told it could be sold 
for, and was relying on making a profit out of it; that wit¬ 
ness’ opinion was formed from the information he had 
gathered from the people on the ground; that it makes no 
difference to you when you buy a piece of property, who 
owns it. 

That witness did not have the title searched before he 


Tampa when 
Tampa; that 


paid over the money; that the witness was in 
this deal took place, and the court house was in| 
plaintiff did not go to the records and look it —j-, and did not 
have anybody go there and look it up before fhe sale; that 
witness accepted deed to this property and p^iid out plain¬ 
tiff’s money before investigating the title, because we could 
not get a title run down there in six months at that 

to have been 
on was made, 
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time. That the abstract was supposed 
delivered to plaintiff when this transactij 
so plaintiff could see what was against it; thai the abstract 
was not delivered, and plaintiff accepted Mr. Penny’s and 
Mr. Thomas ’ statement that there was only $lj2,500 against 
it. 


4—5686a 
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That plaintiff never accepted ownership; that it never 
admitted ownership; that it never put the deed on record. 

That witness’ relations have always been very cordial 
with Mr. Penny; that witness has had a lot of transactions 
with him; that this transaction has turned out to be rather 
disastrous to all concerned. 

Witness believes the plaintiff gave Penny, or Scliiffman, 
or somebody a quitclaim deed. Plaintiff never accepted 
ownership of the property. Mr. Penny and Senator Dale 
entered into an agreement and the Senator executed a quit¬ 
claim deed to Mr. Penny or Schiffman—witness does not 
know. Witness was present only part of the time. Wit¬ 
ness does not know what the consideration was. There was 
another transaction between Senator Dale and Mr. Pennv. 
Witness can not tell whether Penny purchased this same 
property from plaintiff since that time. There were several 
apparent deals between Senator Dale and Mr. Penny. Wit¬ 
ness does not know the details about them. They did not 
go through—did not materialize. The company has a copy 
of a letter making demand on Penny concerning this trans¬ 
action. The company made no demand on Penny except in 
writing. Witness’ memory is a little bit hazy about the 
matter; it was discussed many times. This letter was very 
strong, saying plaintiff had been victimized. 

That Mr. Penny arranged with the bank at Greensboro 
to give the company a note and put up the note of $2,000 
that was due at the bank on this lot. Penny arranged with 
his bank in Greensboro to get the money to pay it. That 
was paid on the $12,500 mortgage. The bank in Greens¬ 
boro had the bank in Tampa send the note up there 
34 and they paid it. It was paid for the plaintiff. Wit¬ 
ness believes this was in the fall of 1927. Witness 
signed the note as president. Witness can not say why he 
did that if the plaintiff did not own the property. The 
Senator and Mr. Pennv had some arrangements about this. 

That witness was told that Mr. Thomas had a ladv who 
would buy this property at $65,000; that there was no way 
witness could satisfy himself as to what the property would 
bring down there, it was so wild; that people around there 
told witness the property could be sold at auction for 
$75,000; that Mr. Penny said himself it would bring $75,000 
at auction. That Mr. Thomas told witness he had a woman 
who would pay $65,000 for it; that witness never saw the 



27 


GEORGE T. PENNY AND J. RANK THOMAS. 

" • I 

woman, never went to see her, never looked! her up; that 
witness did not ask Thomas to produce this l^dy; that Mr. 
Thomas said she had gone to Miami; that witness could not 
find out, among 100,000 people, where she live^L 
That Mr. P’enny made misrepresentations to witness 
when he said a Jew from North Caroling owned that 
property; that Mr. Penny came to witness anfl said he (the 
Jew) owned this property, and Thomas was down there to 
sell. ! 

That witness thought he was making a gbod deal; that 
for that reason witness would not care wtyo owned .the 
property; that Thomas never did produce the woman; wit¬ 
ness asked Thomas several times to go through with the 
deal, but she did not come back. That fn the opinion 
35 of witness the woman never existed; ttyat everything 
Thomas said might have been true; '(vitness never 
went after the woman except through Thomas; that witness 
did not make any independent search, or havje anybody do 
it because witness could not locate her andj Mr. Thomas 
did not give witness the street address. 

That witness’ opinion about the value of the property 
was based on Mr. Penny’s opinion; that wittiess was gov¬ 
erned more or less by what his opinion was; that Mr. 
Penny’s opinion agreed with other people witness talked to, 
but witness preferred to rely on Mr. Penny’s opinion 
because they had been in a partnership arrangement to buy 
the property. j 

That Mr. Penny asked witness to buy the lot, leave him 
out, and then he would go in on a third of the cost; that it 
was understood Mr. Penny was to bear a jhird of what 
plaintiff paid for it; that Penny just came in inhere and said 
“Here is a valuable piece of property,” and l^e got plaintiff 
interested in it, and Penny said if plaintiff bought it he 
would put up a third and receive a third of thje profits, that 
the property could be sold for $65,000 or $75,000. That 
Penny was representing his opinion to us as j:he opinion of 
the other people around there; that witness formed his 
opinion on what Penny told him the possibilities were. 

That the abstract was made by one of the tijtle companies 
in Tampa. 


i 
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36 Deposition of Harry W. Schiffman, who, being 
duly sworn, testified as follows: 

Witness resides in Greensboro, North Carolina, and has 
resided there for 23 years. His business is realtor. It is 
his signature on Exhibit A. Exhibit A is a deed from 
Harry W. Schiffman to the District-Florida Corporation. 
Witness executed that document. He merely held this land 
in trust. They put it in witness’ name, he supposes, for 
convenience. It has been a long time ago. Witness thinks 
Mr. Thomas approached him about this matter. He can 
not remember what Thomas said to him. It has been four 
or five years back, in 1925 or 1926. At the time this was 
going on, witness was living in Florida. Either Mr. Thomas 
or witness ’ father wired him or called him. He was living 
in Sarasota, and he met Mr. Thomas in Tampa. Witness 
can not tell what Thomas said to him. Thomas asked wit¬ 
ness to let him put certain lands in witness ’ name, in trust, 
merely for convenience. Witness said it was all right with 
him. 

When Thomas asked witness to act as trustee, witness 
supposes he consented to it. Witness did not make any in¬ 
quiry as to why he was asked to be trustee. If Thomas 
had had this lot put in his name, witness imagines if 
Thomas wanted to trade it, Thomas would have had to send 
it back to Greensboro and get his wife to sign the papers. 
It was put in witness’ name for convenience sake, so wit¬ 
ness could turn it over to him if Thomas wanted to trade it. 
No question arose in witness’ mind as to why he was asked 
to act as trustee. Witness can not tell what happened to 
the deed that was given to him. Witness supposes Mr. 
Thomas recorded the deed. Witness never got the deed. 

It is not true that witness was asked to be a straw man. 
Witness considered that he was a trustee. Witness’ duties 
under the trust were to hold the property in trust for 
Thomas until Thomas might want to dispose of it. Wit¬ 
ness never had hold of the deed to him. Witness 

37 does not know whether it was drawn to him as a 
trustee or as an ordinary grantee. Possession of the 

instrument was never in witness. Witness can not tell what 
Thomas did with it. Witness can not tell the circumstances 
surrounding the execution of the deed, except Thomas drew 
the document. Witness does not know the circumstances 
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that led up to it. Thomas approached the witness about the 
proposition. Thomas asked witness to execkite the deed. 
Witness said it was all right. Witness did it. 

Regarding the purpose for which that deed from witness 
to the plaintiff was executed, witness knows nothing about 
it. Witness does not know how the transaction was carried 
on. Witness never recorded the deed that was made to him. 
Witness understands there is still property in his name in 
Florida. Witness does not know anything al^out it. Here 
in Greensboro witness is in the habit of letting other people 
use his name. If witness knows the man w^ll enough, he 
thinks he would do this without any inquiry ^s to the pur¬ 
pose to be accomplished. Witness did not conduct any of 
the negotiations in connection with the sale of this property 
to the plaintiff. Witness did not make any representations 
to the plaintiff. Plaintiff did not call witness up or talk to 
him. 

Witness knows nothing about any consideration that 
passed from the plaintiff to the vendor. Witness did not 
receive any consideration. Witness can not tjell what hap¬ 
pened to the consideration. When the property was deeded 
to witness, he did not part with any consideration for the 
property. 

At the time witness lived in Sarasota, Florida. Witness 
met Thomas in Tampa. Witness never received any deed 
from Penny. Witness can not tell how he got title to this 
property. Witness does not know who mad^ the deed to 
him. Witness can not tell whether the deed by him to the 
plaintiff was executed when the deed from Penny 
38 was received. The deeds might have been a month 
or two apart, witness does not remember. Witness 
can not state whether the whole thing was a contemporane¬ 
ous transaction. 

Deposition of August Schiffman, who, being duly sworn, 
testified as follows: 

Witness resides in Greensboro, North Carolina, and has 
resided there 23 years. His business is real estate. * Wit¬ 
ness does not know anything about Exhibit A, except that 
he heard afterwards that the deed was madp at the time 
and signed by Harry. Witness thinks he wrote his son that 
if Mr. Thomas should need him, to go ahead, he might make 
a little piece of money that way. Witness happened to send 
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that message to his son because he was down there trying 
to make a little money. Witness thought if he could get 
into a deal with Thomas and Penny he might be able to 
make a little profit. How witness learned about it, he lived 
here in Greensboro and Thomas lived here. Witness knew 
they were going down there. Witness does not remember 
that Thomas said anything to him about it. Witness found 
out about it because he knew his son was in Florida trying 
to make a little money. Witness understood that Mr. Penny 
and Mr. Thomas were going down there to have a sale. 
Witness does not remember what he wrote to his son. Wit¬ 
ness told his son if Thomas needed him for anything he 
might be able to make a little money that way. If witness 
remembers right, his son wrote him that there was a trade 
made, and that they had given him a deed, or that it was 
handled through him or something to that effect. His son 
did not say anything about any profit made on it. Mr. 
Thomas might have mentioned to witness that they did sell 
a lot or two there through Harry. Witness saw Mr. 
Thomas quite often, and he is intimately acquainted with 
Thomas. Witness is the father of the previous witness, 
Harry W. Schiffman, and witness is Jewish. 

39 Plaintiff’s Exhibit No. 3. 

Deed from J. M. Maupin to George T. Penny. 

This warranty deed of conveyance, executed this 5th day 
of August, 1925, by and between J. M. Maupin, trustee, of 
the first part, and George T. Penny, of the second part. 

Witnesseth, that the said party of the first part, for and 
in consideration of the sum of $12,500 * * * conveys 

to the party of the second part, and his heirs, that certain 
property in the County of Hillsborough and State of 
Florida described as follows: 

The south 55 feet of lot No. 5, of Block No. 1, of Lykes 
subdivision, according to map or plat thereof as same is 
recorded in the office of the Clerk of the Circuit Court of 
Hillsborough County, in Plat Book 1, on page 35. 

Subject to three mortgages: the first dated November 5, 
1924, given to Ana Merchan Esteves to secure $4,500; the 
second dated June 23, 1925, given to Byron S. Galloway, to 
secure $4,000; and the third dated September 5,1925, given 
to Edward W. Smoak, to secure $4,000. 
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Together with all and singular the tenements * * * 

etc. * * * un to the said party of the second part, his 

heirs and assigns, in fee simple, absolute, j indefeasibly, 
forever. 

(This deed contains no description of the trust imposed 
upon Maupin.) 

In witness whereof, the said party of the fi^st part here¬ 
unto sets his hand and seal each in the presence of two 
subscribing witnesses. 

Signed, sealed and delivered in the presence of us: 

A. R. JOHNSON. 

T. R. ROSS. 

J. M. MAUPIN, [seal.] 

Trustee. 

U. S. Rev. Stamp, $12.50. 


40 State of Florida, 

County of Hillsborough, ss: 

I hereby certify, that on this 5th day of September 1925, 
before me personally appeared J. M. Maupin, trustee, to me 
well known and known to me to be the individual described 
in and who executed the foregoing conveyance to George T. 
Penny, and severally acknowledged the execution thereof 
to be his free act and deed for the uses and purposes therein 
mentioned. 

Witness my signature and official seal at Tampa in the 
County of Hillsborough and State of Florid^ the day and 
year last aforesaid. 

T. R. ROSS, [seal.] 
Notafy Public. 

State of Florida, 

County of Hillsborough: 

I, W. A. Dickenson, Clerk of the Circuit Co^irt in and for 
said county and State, do hereby certify that pie foregoing 
is a true and correct copy of Deed as filed in this office De¬ 
cember 17, 1925, at 3:00 p. m. and recorded |n Deed Book 
605, page 378, Public Records of Hillsborough County, 
Florida. 

Witness my hand and official seal this the 7tjh day of May 
1931. 


W. A. DICKENSON,! 

Clerk, 

By MARY ANN FALSQNE, D . C. 
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Plaintiff ’s Exhibit No. 4. 

Deed from Edward Smoak and Wife to J. M. Maupin. 

This indenture, made the 16th day of August 1925 between 
Edward Smoak and wife, Eva Giddens Smoak, of the 
County of Hillsborough, State of Florida, parties of the 
first part, and J. M. Maupin, trustee of the County of Hills¬ 
borough, State of Florida, party of the second part. 

Witnesseth that the said parties of the first part, for and 
in consideration of the sum of $10 and other good 
41 and valuable consideration, * * * etc. * * * 

conveyed * * * unto the said party of the second 
part, and to his heirs and assigns forever, all the follow¬ 
ing * * * etc. 

(Here follows a description of the land, the same as that 
given in Plaintiff’s Exhibit No. 3.) 

Subject to the mortgages to Estevez and Galloway named 
in Plaintiff’s Exhibit No. 3. 

(This deed contains no description of the trust imposed 
upon Maupin.) 

U. S. Rev. Stamps $14.00. 

In witness whereof the said parties of the first part have 
hereunto set their hands and seals the day and year first 
above written. 

(Signed) EVA GIDDENS SMOAK. [seal.] 

EDWARD SMOAK. [seal.] 

Signed, sealed and delivered in the presence of: 

LEE THOMPSON, 

R. B. STATON, 

Witnesses as to Signature of Eva 
Giddens Smoak. 

J. REX FARRIOR, 

JAS. H. DODGON, 

Witnesses as to Signature of Edward Smoak. 

State of N. C., 

County of Polk: 

I hereby certify, that on this 17 day of August 1925, 
before me, the undersigned authority, personally appeared 
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Eva Giddens Smoak, wife of Edward Smqak, known to 
me to be the persons described in and who executed the 
foregoing instrument and acknowledged jhe execution 
thereof to be her free act and deed for the pses and pur¬ 
poses therein mentioned. 

And the said Eva Giddens Smoak, the wife of Edward 
Smoak, on an examination taken arid made sep- 
42 arately and apart from husband acknowledged that 
she made herself a party to the said! deed for the 
purpose of renouncing and relinquishing h^r dower and 
rights of dower and conveying her separate I estate in and 
to the lands, tenements and hereditaments herein described 
and thereby granted and released, and that! she executed 
said deed freely and voluntarily, and without any com¬ 
pulsion, constraint, apprehension or fear oi| or from her 
said husband. 

Witness mv hand and official seal the date Aforesaid. 
(Signed) WALTER THOMPSON, 

Notary Public, Polfc Co., N. C. 

State of Florida, 

County of Hillsborough: 

I hereby certify, that on this 5th day of September 1925, 
before me, the undersigned authority, personally appeared 
Edward Smoak, known to me to be the person described in 
and who executed the foregoing instrument [and acknowl¬ 
edged the execution thereof to be his free act! and deed for 
the uses and purposes therein mentioned. 

Witness my hand and official seal the day ^nd year first 
above written. 

(Signed) J. REX FARRIOR, 

Notary Public . 

State of Florida, 

County of Hillsborough: 

I, W. A. Dickenson, Clerk of the Circuit Coiirt, in and for 
said County and State, do hereby certify that the fore¬ 
going is a true and correct copy of Deed, as filed in this 
office September 8th, 1925, at 10:50 a. m. anci recorded in 
Deed Book 557 on page 201 of the Public Records of Hills¬ 
borough County, Florida. 

5—5686a 
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Witness my hand and official seal this 7th day of May 
1931. 

(Signed) W. A. DICKENSON, 

Clerk , 

By DOHA ECKLES, D. C . 

43 Plaintiff’s Exhibit. No. 5. 

Deed from Harry W. Schiffman to District Florida 

Corporation. 

i* 

•This indenture, made the 11th day of February, in the 
year of our Lord One Thousand Nine Hundred and Twenty- 
six, between Harry W. Schiffman (single) of the County of 
Guilford, State of North Carolina, party of the first part, 
and District Florida Corporation, of the County of 
Pinellas, Stat^ of Florida, party of the second part: 

Witnesseth, that the said party of the first part, for and 
in consideration of the sum of ten dollars and other valu¬ 
able considerations, lawful money of the United States of 
America, to him in hand paid by the said District Florida 
Corporation, party of the second part at or before the en¬ 
sealing and delivery of these presents, the receipt whereof 
is hereby acknowledged have granted, bargained, sold, con¬ 
veyed and confirmed, and by these presents do grant, bar¬ 
gain, sell, convey and confirm, unto the said party of the 
second part, and to its heirs and assigns forever, all the fol¬ 
lowing piece, parcel, lot or tract of land, situate, lying and 
being in the County of Hillsborough and State of Florida, 
and described as follows: 

(Here follows a description of the land, the same as that 
contained in Plaintiff’s Exhibit No. 3.) 

This deed is given subject to and the par ties of the sec¬ 
ond part assumes and agrees to pay three notes with mort¬ 
gages, to wit: One for $4,500; one for $4,000; and one for 
$4,000. 

Party of the first part covenants: That the said party of 
the first part, at the date hereof has lawfully seized in fee 
• simple of the above described premises and has in peaceable 
and undisputed possession of the same. 

In witness whereof, the said party of the first part has 
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•I 

hereunto set his hand and seal the day and year first above 
written. 

(Signed) HARRY W. SCHIFFMAjN. [seal.] 

44 Signed, sealed and delivered in the presence of: 
CHAS. L. WHITE. 

M. R. BAGGS. j 

' I 

i 

State of Florida, 

County of Hillsborough: 

I hereby certify, that on this 12th day of February, A. D. 
1926, before me, the undersigned authority, personally ap¬ 
peared Harry W. Schiffman (single), known tb me to be the 
person described in and who executed the foregoing in¬ 
strument and severally acknowledged the execution thereof 
to be his free act and deed for the uses and purposes 
therein mentioned. 

Witness my hand and official seal the date aforesaid. 

(Signed) M. R. BAGGS, 

Notary Public , State of Florida at Large . 

(Note.— Plaintiff’s Exhibit No. 5 is referred to as Ex¬ 
hibit A in the deposition of Harry W. Schiffman.) 

Plaintiff’s Exhibit No. 6. 

Deed from George T. Penny and Wife to\ Harry W. 

Schiffman . 

This indenture, made the 2nd day of February 1926, be¬ 
tween George T. Penny and his wife Lena E. Penny, of the 
County of Guilford, State of North Carolina, parties of the 
first part, and Harry W. Schiffman, of the County of Guil¬ 
ford, State of North Carolina, party of the Second part: 

Witnesseth, that the said parties of the fir^t part, for and 
in consideration of the sum of ten dollars and other valuable 
considerations, lawful money of the United States of 
America, to them in hand paid by the said Harry W. Schiff¬ 
man, party of the second part at or befor^ the ensealing 
and delivery of these presents, the receipt whereof is 
hereby acknowledged have granted, bargained, sold, con- * 
veyed and confirmed, and by these presents do grant, bar¬ 
gain, sell, convey and confirm, unto the said party of the 
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second part, and to his heirs and assigns forever, all 
45 the following piece * * * etc. 

(Here follows a description of the land, the same as that 
contained in Plaintiff’s Exhibit No. 3.) 

Subject to same mortgages named in Plaintiff’s Exhibit 
No. 5. 

In witness whereof the said parties of the first part have 
hereunto set their hands and seals the day and year first 
above written. 

(Signed) GEO. T. PENNY. 

LENA E. PENNY. 

Signed, sealed and delivered in the presence of: 

(Signed) C. W. SMITH. 

J. W. BRAMLEY. 

State of North Carolina, 

County of Guilford: 

I hereby certify, that on this 16 day of Mch. A. D. 1926, 
before me, the undersigned Notary Public, personally ap¬ 
peared Geo. T. Penny and Lena E. Penny, his wife, known 
to me to be the persons described in and who executed the 
foregoing instrument and severally acknowledged the exe¬ 
cution thereof to be their own free act and deed for the uses 
and purposes therein mentioned. 

And the said Lena E. Penny, the wife of the said Geo. T. 
Penny, on an examination taken and made separately and 
apart from her said husband acknowledged that she made 
herself a party to the said deed for the purpose of renounc¬ 
ing and relinquishing her dower and rights of dower and 
conveying her separate estate in and to the lands, tene¬ 
ments and hereditaments herein described and thereby 
granted and released, and that she executed said deed 
freely and voluntarily, and without any compulsion, con¬ 
straint, apprehension or fear of or from her said husband. 

Witness my hand and notarial seal the date aforesaid. 

(Signed) J. A. MIZELL, 

Notary Public , Guilford Co. 

. 46 State of Florida, 

County of Hillsborough: 

I, W. A. Dickenson, Clerk of the Circuit Court, in and for 
said County and State, do hereby certify that the foregoing 
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is a true and correct copy of Deed, as filed in this office 
March 20, 1926, at 11 :02 A. M. and recorded in Deed Book 
633, on page 192 of the Public Records of Hillsborough 
County, Florida. 

Witness my hand and official seal this 7i;h day of May 
1931. 

(Signed) W. A. DICKENSON, 

Clerk , 

By DORA ECKBES, D. C. 

Plaintiff’s Exhibit No. 7. j 

I 

l 

i 

St. Petersburg, Fla., Ifeb. 11, 1926. 

Received of District Florida Corporation its promissory 
note for the sum of twenty-seven thousand five hundred 
($27,500.00) dollars, payable on demand, to lie taken up by 
substituting a like sum of first mortgage noj:es secured on 
property known as District Florida Corporation subdivi¬ 
sion number one located in the city of St. Petersburg, State 
of Florida, said notes bearing interest at the tate of 8% per 
annum payable semi-annually and maturing in six, twelve, 
eighteen and twenty-four months. 

In consideration of the above, I agree to bind myself to 
have conveyed to District Florida Corporation, a certain 
piece or parcel of land located in the city of iTampa, State 
of Florida, being situated on the northeast corner of 
Mitchell and Seventh streets, fronting one hundred feet on 
seventh street by depth of fifty-five feet on pitched street, 
said property is to be conveyed subject to encumbrances 
not exceeding twelve thousand five hundred ($12,500.00) 
dollars. | 

In further consideration of the conveyance' of above de¬ 
scribed property, the District Florida) Corporation 
47 has conveyed to me its lot number 39 in its subdi¬ 
vision number one hereinabove referred to, free and 
clear of any and all encumbrances. 

(Signed) J. R. THOMAS. 

Witness * 

(Signed) THOS. J. CULLEN, Jr. 


38 


DISTRICT-FLORID A CORPORATION VS. 


Plaintiff’s Exhibit No. 8. 

Bank check, showing on the face the following: 

187. i St. Petersburg, Fla., 

Feb. 15th, 1926. No. Counter. 

First National Bank of St. Petersburg, Fla, pay to the 
order of J. R. Thomas, agent, $1,250.00, twelve hundred and 
fifty and no/100 dollars. Part payment on 7th and Mitchell 
sts., Tampa, Fla. 

(Signed) DISTRICT FLORIDA CORPO¬ 

RATION, 

By C. H. GETZ, 

Treasurer . 

Countersigned: 

0. G. WRENN, Pres . 


Following endorsements on reverse side: J. R. Thomas, 
agent. J. R. Thomas. 

Perforated as follows: Paid 2/16/26. 65—74. 


Plaintiff’s Exhibit No. 9. 


Bank check, showing on the face the following: 

No. .204. Counter. St. Petersburg, Fla., Feb. 19th, 1926. 

First National Bank of St. Petersburg, Fla., pay to the 
order of J. R. Thomas, agent, $370.52, three hundred 
seventy and 52/100 dollars. Settlement in full for prop¬ 
erty known as the N. E. corner of 7th and Mitchell sts., 
Tampa, Fla., purchased from Harry W. Schiffman. 

(Signed) DISTRICT FLORIDA CORPO¬ 

RATION, 

By C. H. GETZ, Treas. 

O. G. WRENN, 

President. 


Following endorsements on reverse side: J. R. 
48 Thomas, agent. Ryan Florida Corp., by Frank J. 
Ryan, Pres. Geo. T. Penny. 

Perforated as follows: Paid 2/25/26. 65—74. 

Counsel for the defendants admitted that the abstract of 
title to the land described in Plaintiff’s Exhibits Nos. 3 to 9, 
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inclusive, and referred to in the depositions of| 0. G. Wrenn 
and Harry W. Schiffman, was not received b^ the plaintiff 
until on or after April 16, 1926. 

And this being all of the evidence introduced, the defend¬ 
ants George T. Penny and J. Rank Thomas, tiy their coun¬ 
sel, moved the court to direct the jury to return a verdict for 
said defendants. Thereupon, the following proceedings 
were had, namely: 

The Court: Well, under the facts in this case, I do not 
think that is the law, as I understand it, and ^s announced 
in the Lips chut z Case, 51 App. D. C. 20, and tjhe cases cited 
therein— Slaughter’s Administrator v. Gersoni 13 Wall. 379. 
Furthermore, under the authorities, as I understand them, 
the suit was not brought for more than three years after the 
transaction. And they had ample opportunity to learn 
what they said they learned from the abstract,' to take it out 
of the bar of the statute of limitations, after the first oppor¬ 
tunity they had of discovering fraud. And J will direct a 
verdict for the defendant. j 

Mr. Hardy: Does Your Honor hold that the statute of 
limitations dates from the date when Penny’s deed was put 
on record, March 20, 1926 ? 

The Court: You said that you learned by \irhom the title 
was held when you got your abstract, which was more than 
three years before you filed your suit. 

49 Mr. Hardy: No. I say that the evidence shows 
that that fact was not learned until on Or after April 
16,1926. i 

The Court: That is with respect to title; ypu could have 
found that out from the records. 

(Thereupon the jury was brought in, and |the following 
proceedings were had:) 

The Court: Ladies and Gentlemen of the Jury, the Court 
has concluded that there is not sufficient evidence here to 
establish the allegations of the bill, and is a inatter that is 
barred by the statute of limitations, and directs you to re¬ 
turn a verdict for the defendants. 

(Thereupon a verdict for the defendants |was returned 
by the Jury.) 
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To which ruling of the court, the plaintiff, by its counsel, 
then and there duly excepted. 

Thereupon the plaintiff moved the court for a new trial 
and for judgment for the plaintiff notwithstanding the 
verdict. But the Court refused to grant said motions, and 
gave judgment for the defendants; to which ruling of the 
court the plaintiff, by its counsel, then and there duly ex¬ 
cepted. 

I, Peyton Gordon, Justice of the above named court, who 
presided at the trial of the above entitled cause, after due 
notice being given to the defendants, have settled and ap¬ 
proved the above bill of exceptions, and ordered that the 
same be made a part of the record in this cause, this 11th 
day of Feb., 1932. 

PEYTON GORDON, 

Justice. 

50 [Endorsed:] Law. No. 76536. District-Florida 
Corp. v. Penny et al. Bill of Exceptions. Henry 
W. Svfrig, Atty. for Pltf., Denrike Bldg. 

j N 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5686. District-Florida Corporation, appellant, vs. 
George T. Penny and J. Rank Thomas. Court of Appeals, 
District of Columbia. Filed May 12, 1932. Henry W. 
Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA 

. 

Ai'RiL Term 1932 

— 

No. 5686 

DISTRICT-FLORIDA CORPORATION, 

APPELLANT, 

vs. 

GEORGE T. PENNY AND J. RANK THOMAS, 

APPELLEES. 

I 

I 

| 

BRIEF FOR APPELLANT. 

STATEMENT OF THE CASE 

This is an action of fraud wherein appellant j claimed 
$50,000 damages. The case was tried befdre Mr. 
Justice Gordon and a jury on December 7, 1931. At 
the close of appellant’s evidence, the court directed a 
verdict for the appellees. Later it overruled hiotions 
for a new trial and for judgment for the a 
notwithstanding the verdict. 

The evidence introduced by appellant showed the 
following facts: 

The appellant was engaged in the real estate business, 
and, amongst other activities in that field, it owned, 
subdivided and sold a tract of land at St. Petersburg, 
Florida, in 1925. Its principal place of business was 
at Washington, D. C. (Rec. 18, 20, 21.) 
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The defendant Penny was a resident of High Point, 
North Carolina. He was a land auctioneer, and 
frequently also engaged in real estate transactions as 
principal or otherwise (Rec. 21). 

J. Rank Thomas, the second defendant, was a resident 
of Greensboro, North Carolina. He was an associate 
of Penny in the fraud dealt with in this case. Both 
Penny and Thomas had been known to the officers 
of the plaintiff corporation for many years (Rec. 18, 
21 ). 

Harry W. Schiffman, the third defendant, was also a 
resident of Greensboro, where he was engaged in the 
real estate business. He was more or less a passive 
actor in the fraud, lending himself for use by Penny 
and Thomas as a straw man or dummy to effectuate 
the scheme (Rec. 28-30). He was not served with 
process in this case, not having been found within the 
jurisdiction. 

The actions dealt with occurred in Tampa and St. 
Petersburg, Florida, in the latter months of 1925 and 
the early months of 1926, during the so-called Florida 
land boom (Rec. 18, 19). 

The defendant Penny had been engaged by appellant 
in 1925 to conduct an auction sale of the lots which it 
owned at St. Petersburgh (Rec. 18, 21). As a result 
of this sale, appellant acquired considerable cash and a 
number of good first-trust notes from the purchasers 
of its lots. Penny’s participation in the sale and his 
knowledge of its fruits led him to make appellant the 
victim of the fraud described in this case. 

For many years the officers of appellant had been 
doing business with the defendant Penny, principally 
in the real estate field. In these relations Penny had been 
found by them to be reliable and trustworthy; and he 
had established with them a reputation as a man of 
wide experience in the real estate field, and as an 







especially good judge of value. (Rec. 18, 21, 24, 26.) 

After the auction sale, Penny came to Mr. Wrenn 
president of appellant, in the early days of February 
1926, and told him and other officers of the! company 
that the defendant Thomas was offering for sale a 
tract of land located at the corner of 7th and Mitchell 
Streets in Tampa, and that he had been informed by 
Thomas that the owner, who was described py Penny 
as a Jew from North Carolina, was especially anxious 
to make the sale and was willing to take what he had 
put in the property plus expenses and carrying charges, 
which would amount to about 837,000, subject to 
mortgages of 812,500. (Rec. 18-27.) 

Penny then brought Thomas to the officers of the 
appellant, and Thomas told them he was feting as 
agent for the owner to sell the property. Botl^ Thomas 
and Schiffman repeated and confirmed what Penny 
had said (Rec. 23). Penny and the appellants repre¬ 
sentatives went to view the property (Rec. 18)] Penny 
stated that in his opinion the property could be resold 
at auction for 875,000 or more (Rec. 21); that the 
proposed transaction was a “good buy”, and actively 
urged the appellant’s representatives to make | the pur¬ 
chase. He proposed to them that both parties pur¬ 
chase the property together, he, Penny, taking a third 
interest and the appellant the remainder (I^ec. 21). 
Thereafter the appellant’s representatives considered 
that appellant and Penny were in the transaction on 
the same side (Rec. 20). 

Appellant then agreed with Thomas to buy the 
property (Rec. 19; Ex. 7, Rec. 37). Thomas produced 
the defendant Schiffman as the owner, and on February 
12, 1926, Schiffman executed and delivered to # the 
appellant a deed purporting to transfer the property 
from him to appellant. Appellant at the sajne time 
turned over to Thomas and Schiffman about j 826,000 
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in first trust notes secured by its lots sold at auction, 
about $2,000 in cash, and a deed for a lot which was 
taken in the transaction at an agreed value of $5,000. 
Penny, however, failed to produce his one-third share. 
(Exs. 7, 8, 9, Rec. 37-38.) 

At the time these representations w^ere made, and 
when Schiffman’s deed was executed and delivered to 
appellant, the title to the property stood on the public 
land records in the name of Penny. More than a 
month later, i. e., on March 16, 1926, Penny executed 
a deed from himself to Schiffman. This deed bore a 
date of February 2, 1926, ten days before Schiff man’s 
deed to appellant. It was not recorded in the public 
records until March 20, 1926. (Rec. 30, 34, 35, Ex. 
3, 5, 6.) 

Schiffman gave no consideration for the deed from 
Penny; it was never delivered to him and was never 
in his possession; he did not place it on record. Thomas 
requested Schiffman to take the property in his name, 
and Schiffman did so, merely for the purposes of 
Thomas (Rec. 28-29). 

Appellant employed a title company to report on 
the title. It received an abstract of title on or after 
April £5; 1926. This abstract showed the ownership 
of Penny at the time the representations w T ere made, 
and discovered to the appellant that it had been the 
victim of a fraud. The suit was instituted on April 
15, 1929, the last day of the limitation period, dating 
from the time of this discovery (Rec. 22, 23, 25, 38, 
39, 1). 

ERRORS RELIED UPON 

In directing a verdict and overruling the motion for a 
new trial, the court acted upon the following grounds, 
which &re cited as errors (Rec. 14-19, 39): 

1. The evidence vras insufficient. 




2. Appellant was charged with knowledge of a fact 
shown by the public land records (i. e., the ownership 
of the property in question by the defendant Penny, 
that fact being contrary to representations njiade by 
Penny and the other defendants), without regard to 
lack of actual knowledge of that fact by appellant. 

3. The limitation period began to run from tjhe time 
of such constructive discovery of the fraud instead of 
from the time of the actual discovery thereof by ap¬ 
pellant. 

The court overruled appellant’s motion for judgment 
notwithstanding the verdict, giving no reasons therefor. 

POINTS OF LAW AND FACT, AND AUTHORITIES 

RELIED ON 

THERE WAS SUFFICIENT SUBSTANTIAL EVI¬ 
DENCE TO SUSTAIN A VERDICT FO£ THE 
APPELLANT. 

The evidence as to Penny’s ownership . Appellant 
introduced a certified copy of a deed transferring the 
land in question from J. M. Maupin to the defendant 
Penny (Rec. 30, Ex. 3). This deed is dated Ajigust 5, 
1925. It was acknowledged by Maupin on September 
5, 1925. It was recorded December 17, 1925. ^laupin, 
the grantor, is described as “trustee”, but no j trust is 
expressed in the deed. 

Appellant also introduced a certified copy of a deed 
transferring the property from Edward Snioak to 
Maupin (Rec. 32, Ex. 4). This deed is dated August 
16, 1925, eleven days after the former deed fromJMaupin 
to Penny. This deed was acknowledged by the grantor’s 
wife on August 17, 1925, and by the grantor ion Sep¬ 
tember 5, 1925, the latter date being the samd day on 
which Maupin acknowledged his deed to Penn^. This 
deed also names Maupin as a “trustee”, but again 
no trust is described. 
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Penny alleges in his plea (Rec. 8) that he loaned 
Maupin $12,500 to be used to exercise options held by 
Maupin on valuable properties in Florida, on the 
understanding that Maupin would take title as trustee 
to secure Penny, and that the above deeds were made 
pursuant to this understanding. Penny alleges, further, 
that he did not know for a long time thereafter what 
property Maupin had acquired, nor that Maupin had 
conveyed the property to him, nor that title was in 
his name until “just before the time this property was 
sold to the plaintiff” (Rec. 9). The defendant Thomas 
filed a plea to the same effect (Rec. 10, 11). 

Appellant introduced a certified copy of a deed from 
Penny conveying the same property to Schiffman 
(Rec. 35). This deed is dated February 2, 1926, but 
was not acknowledged by Penny and his wife until 
March 16, 1926. 

Thus, the evidence showed that Penny furnished the 
consideration for the property, that the title and owner¬ 
ship was conveyed to him on the same day that Maupin 
received a deed from Smoak, that before its sale to 
appellant he knew these facts, and that, by his deed to 
Schiffman, he accepted the ownership. 

The evidence concerning representations as to owner¬ 
ship. Appellant introduced the deposition of O. G. 
Wrenn, who testified that he was president of appellant, 
and supervised all of its operations, and that Penny 
mentioned this property to him, and said that Thomas 
had informed him that a Jew, who lived at Greensboro, 
North Carolina, owned it. The defendant Schiffman 
was later introduced to Wrenn by the defendants 
Thomas and Penny as the owner. It was admitted by 
counsel for the defendants that Penny is not Jewish. 
The appellant introduced the deposition of August 
Schiffman, the father of the defendant Schiffman, 
who testified that his son is Jewish (Rec. 30). Wrenn 
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further testified that both Thomas and Sbhiffman 
confirmed these representations (Rec. 18-22, 2^, 27). 

Appellant also introduced the deposition of the 
defendant Schiffman, a hostile witness, who testified 
that he signed the deed dated February 11, 1926, pur¬ 
porting to convey the property from himself as owner 
to appellant (Rec. 28; Ex. 5, Rec. 34). 

The evidence concerning concealment of ownership. 
Penny knew “just before the time this property was 
sold to the plaintiff'' that title was in his name. This 
is the admission of his plea (Rec. 9). Knowing that 
fact, instead of making a deed directly to appellant, 
Penny executed a deed to Schiffman, who testified 
that he was acting as a dummy, and Schiffman made 
the transfer to the plaintiff. The only ihference 
reasonably deducible from these facts and the inter¬ 
position of Schiffman is that the purpose was td conceal 
Penny's interest from appellant. 

The four deeds introduced by appellant are irregular 
in point of time. This was necessary to accomplish 
the concealment which the defendants had in mind. 
The normal movement of title would have (been as 
follows: (1) Smoak to Maupin, (2) Maupin to! Penny, 
(3) Penny to Schiffman, and (4) Schiffman to appellant. 
The deed from Maupin to Penny is dated before the 
deed to Maupin. The deed from Schiffman to appellant 
is likewise dated before Penny's deed to Schiffman. 
In both instances, these deeds transferring titl^ out of 
Maupin and Schiffman were in existence before any 
interest whatsoever had been conveyed to them. 
Penny furnished the consideration paid to Smoak, 
who conveyed to Maupin, and Penny received the 
consideration paid by appellant, who received! a deed 
from Schiffman (Rec. 10). In each instance Maupin 
and Schiffman were used as straw men or dummies. 
Again, the only inference reasonably deducible I is that 
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this irregular procedure was used to conceal Penny’s 
interest from appellant, and at the same time to protect 
Penny against any duplicity or attempt on the part 
of Maupin or Schiffman to use the property as their 
own. 

The evidence as to value and saleability of the property. 
The witness Wrenn testified that Penny said (Rec. 
27): 

“ ‘Here is a valuable piece of property/ and 
he got plaintiff interested in it, and Penny said 
if plaintiff bought it he would put up a third 
and receive a third of the profits, that the 
property could be sold for $65,000 or $75,000. 
That Penny was representing his opinion to us 
as the opinion of the other people around there; 
that witness formed his opinion on what Penny 
told him the possibilities were.” 

Wrenn further testified: “One man’s opinion was 
about as good as another’s.” (Rec. 24); “you got so 
mixed up in values down there you would not know 
where you were” (Rec. 25); “there was no way to fix 
values as you could in Washington” (Rec. 25); “there 
was no way witness could satisfy himself as to what 
the property would bring down there, it was so wild” 
(Rec. 26). But from what he was told, Wrenn was 
satisfied he could make a profit on a resale (Rec. 25). 

Nothing more conclusively proves the falsity of the 
representations as to the value and saleability of the 
property, and the knowledge of that falsity by the 
defendants, than the fact that Penny was the real 
owner when they were made, was concealing that fact, 
and was actively urging the appellant to buy. 

The evidence as to appellants failure to make inquiry 
as to the title. Had appellant known of Penny’s owner¬ 
ship, it would have been impossible to commit this 
fraud. His ownership was a material fact, and it is 
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a reasonable inference that appellant would not have 
parted with its money had that fact been kn<f>wn to it. 
Wrenn testified that he did not have the title searched 
before he paid over the money “because we bould not 
get a title run down there in six months at tnat time’ 7 
and because they relied on Penny and Thomas j (Rec. 21, 
22, 25). When the truth was finally learfied from 
the abstract of title, the appellant called |ipon the 
defendants for restitution, but without success (Rec. 
22, 24). j 

The evidence as to discovery. The witness Wrenn 
testified that he “did not discover the property was in 
Mr. Penny’s name until witness got the Abstract” 
(Rec. 22). 

“. . . after witness discovered jthat the 

property was in Mr. Penny’s name* witness 
reminded him of the record, and that witness 
thought plaintiff had been misled; that after 
witness discovered the mix-up in the transfers, 
witness thought the whole business ijiad been 
misrepresented, and so notified Mr. Ifenny by 
letter. That witness said it had been jmisrepre- 
sented because it appeared so on thd records, 
and plaintiff did not put the deed ojn record 
for that reason.” (Rec. 22.) 

Counsel for the defendants admitted that the ab¬ 
stract of title was not received by appellant ui^til on or 
after April 16, 1926 (Rec. 38-39). The declaration was 
filed April 15, 1929, within three years of the time of 
discovery (Rec. 1). 

The evidence as to damages. The witness Wrenn 
testified (Rec. 21-22, 24-25): j 

“Plaintiff delivered its notes, cash and a deed 
to a lot in St. Petersburg as its consideration 
for the property to J. R. Thomas, agent for 
Harry W. Schiffman; that the cash was in the 
form of a check; that the check was payable 
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to J. R. Thomas, agent; that the notes were 
transferred to J. R. Thomas, agent, by a general 
endorsement, and delivered. 

“The notes given by plaintiff were of the face 
value of about $25,900, and they were worth 
the face value; that plaintiff gave something 
like $2,000 in cash, two or three checks; that 
plaintiff put the lot in at $5,000, making $32,500” 

Appellant also introduced a receipt signed by the 
defendant Thomas acknowledging receipt of the notes 
referred to (Ex. 7, Rec. 37). It introduced two bank 
checks signed by the appellant and payable to the 
defendant Thomas, as agent. Each bears a notation 
that it is in part payment for the property in question. 
Both bear the endorsement of Thomas, and one bears 
the endorsement of Penny (Ex. 8, 9, Rec. 38). 

In his plea, the defendant Penny admits “that he 
conveyed the property ... to Schiffman . . . 

and accepted certain notes from said Schiffman. which 
the defendant is informed were transferred from the 
plaintiff corporation in part payment for said property” 
(Rec. 9-10). 

For its cash, notes, and lot appellant received nothing. 
On the other hand, by the transaction, the defendants 
have suffered no loss whatsoever. Appellant's loss has 
not been reduced by the value of the property which 
Schiffman’s deed purported to convey to it. When the 
fraud was discovered appellant repudiated the trans¬ 
action. It held the deed only as evidence. Even if 
appellant had desired to reduce its loss by accepting 
ownership of the property to take advantage of an 
opportunity which might have presented itself to dispose 
of the property, it could not have done so, because it 
could not have furnished a good title. Schiffman’s deed 
was insufficient to clothe appellant with a good title. 
Today, Penny or Schiffman, or both, still retain title 
to the property. 


i 
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The evidence as to conditions in Florida at the time . 
The facts in this case should be viewed in the light of 
the extraordinary conditions which obtained jn Florida 
when they occurred. Those conditions are indicated in 
the testimony of the witness Wrenn, referred to above 
in the discussion as to value. Those conditions—of 
which the court may take judicial notice—are further 
graphically described in a recent historical worjk entitled 
Only Yesterday , by Frederick Lewis Allen (|Iarper & 
Brothers, publishers, 1931), in which he depicts “what 
happened to the mental processes of supposedly hard- 
headed men and women when they were exposed to the 
most delirious fever of real-estate speculation which had 
attacked the United States in ninety year$.” The 
following excerpts are taken from Chapter 11. 

“The whole city (of Miami) had become one 
frenzied real-estate exchange. There \^ere said 
to be 2,000 real-estate offices and 25,000 agents 
marketing house-lots or acreage. Tthe shirt 
sleeved crowds hurrying to and fro under the 
widely advertised Florida sun talked of binders 
and options and water-frontages and hundred- 
thousand-dollar profits; the city fathers had been 
forced to pass an ordinance forbidding the sale 
of property in the street, or even the showing of 
a map, to prevent inordinate traffic congestion 
(P- 271). | 

“Everybody was making money on laijd, prices 
were climbing to incredible heights, and those who 
came to scoff remained to speculate, (p. 272.) 

“Nor was Miami alone booming. The whole 
strip of coast line from Palm Beach southward 
was being developed into an American jRiviera; 
for sixty-odd miles it was being rapidly staked out 
into fifty-foot lots. The fever had spread to 
Tampa ... St. Petersburg, and other cities 
and towns on the West coast, (p. 2721) 

“Speculation was easy—and quick. No long 
delays while titles were being investigated and 
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deeds recorded; such tiresome formalities were 
postponed, (p. 277). 

u . . . by New Year’s Day of 1926 the 

suspicion was beginning to insinuate itself into 
the minds of the merrymakers that new buyers of 
land were no longer so plentiful as they had been 
in September and October, that a good many of 
those who held binders were exceedingly anxious 
to dispose of their stake in the most Richly 
Blessed Community, and that Friendly Sun and 
Gracious Rain were not going to be able, un¬ 
assisted, to complete the payments on lots.” 
(p. 279.) 

The court may take judicial notice of such historical 
and economic events as these. “The grounds of their 
notice are the common knowledge and open fame of 
such events.” 

Jones, Commentaries on Evidence , sec. 582, 
125; 

Greenleaf, Evidence, 16th ed. sec. 497; 

Wigmore, on Evidence, 2d ed. sec. 2580. 

Criticism has been made of appellant for trading in 
land in Florida at the time, for desiring and expecting a 
large profit; and, it is said, appellant is the victim of its 
own cupidity and negligence. But it was perfectly 
lawful for appellant, like other men, to take advantage 
of the conditions then obtaining, and to buy and sell at a 
large profit. Without regard to its motive, the appellant 
is still entitled to the protection of the law against fraud. 
The conditions obtaining in Florida at that time did not 
make it permissible for parties to practice fraud with 
immunity. Strand vs. Griffith, 97 Fed. 854; Van Epps 
vs. Harrison, 5 Hill 63, dealing with a situation arising 
out of similar boom conditions in 1835-36. 

It is obvious from the foregoing analysis of the evidence 
that the plaintiff introduced sufficient substantial evi¬ 
dence of each material element of fraud. There was 
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nothing in the evidence tending to discount or discredit 
the facts shown by the testimony of the witnesses and 
the documentary evidence introduced. Tested by the 
rule laid down by this Court in many cases, interpreted 
as recommended by Mr. Justice Van Orsdel in Gunning 
vs. Cooley , 58 App. D. C. 304, the motion to direct a 
verdict was erroneously granted. 

“It is settled law that a motion to direct a 
verdict against the plaintiff is an admission of 
every fact in evidence tending to sustain his case 
and of every inference reasonably dedijcible there¬ 
from, and that the motion can be granted only 
when but one reasonable view can be taken of 
the evidence and the conclusions thetefrom, and 
that view is utterly opposed to thi plaintiffs 
right to recover. 77 Faucett vs. Bergmatin , 57 App. 
290, 291-292. 

Gloria vs. Washington Southern R. Co., 30 
App. D. C. 559, 563. I 

THE APPELLANT WAS NOT CHARGED WITH 
KNOWLEDGE OF WHAT THE PUBLIC LAND 
RECORDS SHOWED AS TO THE OWNERSHIP 
OF PENNY. 

In moving for a directed verdict, appellees advanced 
the affirmative of this proposition, and cited the follow¬ 
ing cases: 

Lipschutz vs. Phillips , 51 App. D. C. 20; 

Slaughter's Admr. vs. Gerson, lcf Wall. 379, 
383. 


In the Gerson Case , the Court said: 

“Where the means of knowledge are at hand 
and equally available to both parties, and the 
subject of purchase is alike open to their inspec¬ 
tion, if the purchaser does not avail himself of 
these means and opportunities, he Will not be 
heard to say that he has been deceived by the 
vendors misrepresentations. If, having eyes, ha 
will not see matters directly before them, where 
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no concealment is made or attempted , he will not be 
entitled to favorable consideration when he com¬ 
plains that he has suffered from his own voluntary 
blindness, and been misled by overconfidence in 
the statements of another.” 

In that case, which dealt with the purchase of a steam¬ 
boat from the plaintiff, the defendant set up the defense 
of misrepresentation. He had desired a boat drawing 
not more than 3§ feet of water, this being necessary 
to reach an important landing known as Queenstown on 
the eastern shore of Maryland; and he charged that the 
plaintiff had represented that the boat did not draw 
more, whereas in fact it had a draught of 5 feet, too much 
for his purpose. The defendant, however, had actually 
made a .most complete, thorough and independent 
examination of the boat before the purchase, especially 
with regard to the draught. “If under these circum¬ 
stance,” said the court 

“the defendant did not learn anything about her, 
and ascertain her true draught, it was his own 
fault, and it would be against the plainest prin¬ 
ciples of justice to allow him to set up, in im¬ 
peachment of the validity of his contract, loose 
statements respecting the draught before its ex¬ 
ecution, even though they were false in point of 
fact.” (p. 384.) 

! 

Lipschutz vs. Phillips , 51 App. D. C. 20, 22, was a suit 
to cancel a contract for the purchase of real estate on 
the ground of fraud. The plaintiff alleged that the de¬ 
fendant had held himself out as the agent of the owner 
of the property,, whereas in fact the defendant was him¬ 
self the owner. It appeared that the contract, when 
signed by the plaintiff, actually described the defendant 
as the owner. This Court said: 

“We do not think the appellants have any 
ground for complaint on the score that Phillips 
had falsely represented that he was an agent and 
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not the owner. They knew he was the owner when 
they signed the contract , because he O. K.’d it as 
owner.” 

Neither the Lipschutz nor the Gerson Case holds that 
a party is charged with knowledge of what the public 
records show, nor that such records must be; examined 
despite representations of parties. 

In Rollins vs. Quimby, 86 N. E. 350 (Supreme Judicial 
Court, Mass.), the defendant sold certain mortgages to 
the plaintiff, which he represented to be first mortgages. 
After parting with the consideration, the plaintiff dis¬ 
covered that only one was a first mortgage, the others 
being second and third mortgages. The defense was that 
the plaintiff was the victim of her own negligence, and 
that the truth could have been readily ascertained from 
the public records. Overruling this defense, the Court 
said (p. 351): 

“Further, the plaintiffs husband testified that 
he spoke of going to a lawyer to have the deed 
made, and that the defendant said that it was 
not necessary, that it could be done in Worcester, 
and the defendant did not go to a lawyer. The 
jury could have found that this and the repre¬ 
sentation that the mortgages were first mortgages 
were calculated and were intended to divert, and 
did divert, the attention of the plaintiff and her 
husband from sources of information j to which 
they would or might have resorted bikt for the 
confidence which they were induced tb place in 
the defendant. If that was so, then even though 
they might, as said in substance in Grimes vs. 
Kendall , 3 Allen, 518, 522, 523, by searching the 
records in the registry of deeds, have obtained 
information in relation to the mortgages, they 
were not bound to do so, and the plaintiff is not 
precluded, by the fact that she and he\ husband 
did not examine the records, from recovering of 
the defendant the damages, if any, which she has 
sustained in consequence of his fraud. ’f 
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And, again: 

“The law does not attempt to save parties 
from the consequences of their own improvidence 
and negligence; but it looks with even less favor 
upon misrepresentation and fraud/’ 

i 

In Lynch vs. Palmer , 129 N. E. 374 (Supreme Judicial 
Court, Mass.), the plaintiff had purchased a lot from the 
defendant, which the defendant represented was a corner 
lot, and that he owned the adjoining lot which would 
be made into a street. Sometime later, however, the 
defendant built a house on the adjoining lot. Plaintiff 
then discovered that at the time the representations 
were made, the defendant did not own the adjoining lot, 
although he acquired it later. 

In sustaining the refusal of the trial court to direct a 
verdict, the Court said (p. 375): 

“While the plaintiff could have ascertained the 
falsity of the statements by an examination of 
the, title in the registry of deeds, she was not 
hound as a matter of law to make such examination 
hut could rely upon the positive assurances of the 
defendant that he was the owner of lot 39. It 
could be found that these assurances were cal¬ 
culated to divert her attention from an examina¬ 
tion of the record which she might otherwise . 
have made.” 

THE EVIDENCE SHOWED THAT THE MEANS 
OF KNOWLEDGE WERE NOT AT HAND, 
NOR AVAILABLE TO APPELLANT, NOR DI¬ 
RECTLY BEFORE ITS EYES, WITHIN THE 
MEANING OF THE CASES. 

Three cases decided by this Court illustrate when 
the means of knowledge are at hand, available to a party, 
and directly before his eyes, namely: 

, Turner vs. Brewer, 54 App. D. C. 363; 

Clark vs. Harmer, 9 App. D. C. 1; 

Shappirio vs. Goldherg, 192 U. S. 232. 
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In Turner vs. Brewer the plaintiff made a I contract 
to buy a house from the defendant on Irving Street, 
Washington, D. C. Before making the contract the 
plaintiff made inquiry of the defendant as to| whether 
the house was built on filled ground, and was informed 
that it was not. Later he discovered that the house was 
built on filled ground. Instead of accepting! the de¬ 
fendant’s assurance as he did, the plaintiff might have 
extended his inquiries and learned the facts. This 
Court said (p. 365): 


“This is not ... a case where the knowl¬ 
edge at hand is equally available to botty parties, 
as in Slaughter vs. Gerson, 13 Wall. 379, pr a case 
where the purchaser undertook to make investiga¬ 
tions for himself, as in Shappirio vs. Goldberg, 
20 App. D. C. 185, and Farrar vs. Churchill , 135 
U. S. 609.” 


In Clark vs. Harmer, 9 App. D. C. 1,10, false represen¬ 
tations had been made relative to the presence of gold on 
land in Montgomery County. No investigatipn of the 
land was made by the purchaser. The land jwas not 
remotely located, and it is obvious that a slight investiga¬ 
tion would have acquainted the purchaser Vith the 

truth. The Court said : 

. 

“It does not follow that, because a contract is 
made subject to an investigation by a party on 
one side, a party on the other side is thereby relieved 
from the consequences of fraudulent representations. 
Reason and authority are unanimously to the 
contrary. It is only where the means of knowledge 
are at hand and are equally available to both 
parties, that a purchaser cannot be heaiid to say 
that he was deceived by a vendor’s rjaisrepre- 
sentations. Slaughter vs. Gerson , 13 W^ll. 379.” 

! 

Shappirio vs. Goldberg, 192 U. S. 232; 20 App. D. C. 
185, strikingly illustrates what is meant by reference to 
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the means of information being at hand and equally 
available to both parties. Goldberg sold a piece of 
property on 11th Street southeast, to Shappirio. Later 
Shappirio alleged that there had been false representa¬ 
tions as to the area of the land. It appeared that the 
premises had been visited by Shappirio, that he had 
been furnished a deed containing an accurate description 
of the land showing its area, and, finally, that Goldberg 
had not made any affirmative assertions as to the area 
of the land. 

THE STATUTE OF LIMITATIONS DOES NOT 
BEGIN TO RUN AGAINST AN ACTION FOR 
FRAUD AT LAW UNTIL THE FRAUD IS 
ACTUALLY DISCOVERED. 

The trial court directed the verdict on the ground that 
the action was barred by the statute of limitations, 
because, as the court said, the plaintiff “had ample 
opportunity to learn what they said they learned from 
the abstract, to take it out of the bar of the statute of 
limitations, after the first opportunity they had of dis¬ 
covering fraud’ 7 (Rec. 39). There was no evidence in 
the case tending to show that the plaintiff had had any 
opportunity to learn of the ownership of the defendant 
Penny, or had actually learned that fact, before it re¬ 
ceived the abstract. On the contrary, the evidence 
showed, as the witness Wrenn testified, that you “could 
not get a title run down there in six months at that time” 
(Rec. 25). The information as to the title was received 
with unusual promptitude and diligence—within two 
months, as shown by the evidence. The evidence 
further showed that actual discovery of the fraud did 
not occur until on or after April 16, 1926—within the 
statutory period from the time suit was filed (Rec. 22, 
38-39). 
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The limitation period in an action of fraucl at law is 
fixed by section 1265, D. C. Code, at three years “from 
the time when the right to maintain such action shall 
have accrued.” 

In Sheehy Co. vs. Eastern Importing Co., 44 App. D. C. 
107, 111, it was decided that in an action at la^ for fraud 
the limitation period named in section 1265 does not begin 
to run until discovery of the fraud. 

“Statutes of limitation were enacted to prevent 
frauds; to prevent parties from asserting rights, 
after the lapse of time had destroyed or impaired 
the evidence which would show that such rights 
never existed, or had been satisfied, transferred, 
or extinguished, if they ever did exist. To hold 
that by concealing a fraud, or by committing a fraud 
in a manner that it concealed itself until such time 
as the party committing the fraud could plead the 
statute of limitations to protect it, is to make the 
law which was designed to prevent fraud , the means 
by which it is made successful and secure. And 
there is no reason why this principle \ should not 
be applicable to suits on the law side of the court 
as to those on the equity side .” 

Moses vs. Taylor, 6 Mackey, 28J.; 

Lewis vs. Denison, 2 App. D. C. 387; 

Bradley vs. Davidson, 47 App. D. C. 266; 

Bailey vs. Glover, 21 Wall. 342. 

JUDGMENT NON OBSTANTE VEREDICTO 

I 

In moving for judgment notwithstanding the verdict, 
appellant contended that the justification or explanation 
set up by the pleas of the defendants Penny and Thomas 
was insufficient, and that otherwise the pleas Were of the 
general issue, which has been abolished. 

The pleas of both defendants aver that Penny loaned 
Maupin $12,50,0 to exercise options which Maupin held 
on several valuable properties in Florida; that Maupin 
agreed to secure Penny by taking title in his, Maupin’s, 
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name, as trustee; that Penny did not know for a long 
time thereafter what properties Maupin had purchased; 
that in September 1925 Maupin conveyed the property 
in this case to Penny, but that Penny did not know that 
the property was in his name “until just before” it was 
sold to the appellant; that he conveyed the property to 
the defendant Schiffman on February 2, 1926, and 
accepted certain notes from Schiffman, which he was 
informed were transferred to Schiffman by appellant 
(Rec. 8-12). 

The pleas then deny, in general terms, that the de¬ 
fendants made any false representations to the appel¬ 
lant (Rec. 9-11). In addition Penny’s plea denies that 
he agreed to join with appellant in the transaction. 
Thomas’ plea avers that he explained Penny’s interest, 
and denies that appellant was deceived. 

The explanation of the manner in which Penny 
acquired title constitutes no defense to the fraud alleged. 
His admission that he knew “just before” the sale that 
title was in his name tends rather to support the accusa¬ 
tion against him than to constitute a defense to it. 

The general denial amounts to nothing more than a 
plea of the general issue. 

The denial of agreement to join with appellant, and 
that appellant was deceived, are immaterial and meet 
only fragmentary parts of the declaration. 

Under Law' Rule 23 of the trial court, the general 
denials should be disregarded. 

Rule 23 provides: 

PLEAS 

1. The plea of the general issue is abolished. 

“2. SHALL STATE WHAT.—Every pleading 
shall set forth the true facts upon which the 
pleader relies.” 

In Moran vs. Wash. Ry. & Elec. Co., 60 App. D. C. 
155, this Court held that it was unconstitutional for 
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the Municipal court to grant a motion fori judgment 
non obstante veredicto for the defendant based on the 
evidence , where the evidence on both sides I had been 
fully presented and a voluntary verdict returned for 
the plaintiff. The court did not undertake tb overturn 
the ancient practice of granting such a motion based 
on the pleadings , as here. The Court cited ahd followed 
the rule stated in Slocum vs. New York Life Ins . Co., 
228 U. S. 364, where it was said with reference to such a 
motion based on the evidence and not on the pleadings: 

“We do not overlook the fact that aJt common 
law there were two well-recognized instances in 
which the verdict could be disregarded and the 
case disposed of without a new trial, j One was 
where the defendant's plea confessed the plain¬ 
tiff's cause of action and set up matter] in avoid¬ 
ance which, even if true, was insufficient in law 
to constitute a bar or defense; and |the other 
was where the plaintiff's pleading, eten if its 
allegations were true, disclosed no j right of 
recovery. . . . Thus, it will be perceived 

that the rules of the common law, per]mitting a 
judgment non obstante veredicto and the arrest 
of judgment on a verdict, not did embrace cases 
like the present, but only those in ^Inch the 
pleadings presented no material issue (requiring 
a trial or verdict, (pp. 381-382.) 


Appellant respectfully suggests that this Court remand 
the case with directions to enter a judgment fotf plaintiff, 
or to grant the plaintiff a new trial if the defendants 
shall desire to amend their pleas subject to (payment 
of the costs of suit to date. 


Respectfully submitted, 

RUSSELL HARDY, 
HENRY W. SYFRKjx, 

Attorneys for Appellant. 
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District-Florida Corporation, Appellant, 

vs . 

George T. Penny and J. Rank Thomas, Appellees . 


BRIEF FOR APPELLEES. 


STATEMENT OF FACTS. 

The suit is for damages in the sum of $50,000 and 
costs and was filed on April 15, 1929. Tjie alleged 
cause of action is fraud and deceit in the sale to ap¬ 
pellant of Lot 5, Block 1, of Lykes Subdivision in the 
City of Tampa, the County seat of Hillsboro County, 
Florida, on February 12, 1926. Stripped of its verbi¬ 
age the allegations of fraud and deceit contained in the 
declaration are (1) the ownership of the property was 
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misrepresented, (2) the value of the property was mis¬ 
represented, (3) it was falsely represented that one of 
the appellees would invest one-third of the purchase 
cost of the property, and (4) that it was further falsely 
represented that appellees could resell the property 
for $65,000. (R. 1, et seq.) 

The separate pleas of the appellees contained a gen¬ 
eral denial in the form of the general issue and special 
pleas specifically denying the allegations of each and 
every allegation of fraud. The statute of limitations 
was also pleaded in bar of the suit. One of the defen¬ 
dants in the court below was not served and did not 
plead. (R. 8, et seq.) 

The evidence consisted of three depositions which 
were read at the trial (R. 18 to 30) and certain exhibits 
as follows: Exhibit No. 4, certified copy of deed from 
Edward Smoak and wife to J. M. Maupin dated Au¬ 
gust 16, 1925; Exhibit No. 3, certified copy of deed 
from J. M. Maupin to George T. Penny dated August 
5, 1925; Exhibit No. 6, certified copy of deed from 
George T. Penny and wife to Harry W. Schiffman 
dated February 2, 1926; and Exhibit No. 5, certified 
copy of deed from Harry W. Schiffman to District 
Florida Corporation, appellant herein, dated Febru¬ 
ary 11, 1926. (R. 30 to 35) 

The material evidence introduced at the trial (ex¬ 
cept the exhibits), was the deposition of one O. G. 
Wrenn, President of the appellant corporation at the 
time of the transaction which is the subject-matter of 
the suit. He and one Clarence H. Getz were in control 
of the operations and of the decisions of appellant cor¬ 
poration. Wrenn testified that Penny, one of the ap¬ 
pellees, called his attention to the property and said 
that it was owned by a Jew who wanted to sell it and 
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who was represented by the appellee Thonjias. Penny 
suggested that Wrenn investigate the property. Both 
Penny and Thomas, the appellees, went \yith Wrenn 
to see the property and while there introduced him to 
a lady who owned the adjoining property. This lady 
valued her own property at $100 a ft.j or about 
$150,000 for the whole parcel. Wrenn testified that 
both the appellees told him that if he should buy the 
property they knew a lady in Tampa who ^rould pur¬ 
chase it for $65,000. Wrenn did not make apy inquiry 
as to the truth of the statement that a lady jwas ready 
to buy the property at $65,000; did nqt inquire 
her address or make any effort to locate her. The 
owner of the property offered for sale to 'appellant, 
one Harry W. Schiffman, was in Tampa a); the time 
and was introduced to Wrenn by appellees] Besides 
inquiring the value of the adjoining property, Wrenn 
consulted several real estate men, the name! of one of 
whom was White who stated that the property offered 
for sale to appellant would bring $75,000 ijo $90,000 
at auction. I 

The following statement of Wrenn on cross jexamina- 
tion is quoted from the Record, page 25: I 


“Witness discussed with several real e$tate men 
what the property was worth ; * * * that wit¬ 
ness would not have bought the property if he 
did not think it was worth the money apd unless 
he thought appellant could make some mioney out 
of it; that witness did not know what the property 
was worth; that witness was satisfied plaintiff 
could make a profit out of it at auction if an auc¬ 
tion was necessary; that witness was rejying on 
what he was told it could be sold for pnd was 
relying on making a profit out of it; that \witness’ 
opinion was formed from the information he had 
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gathered from the people on the ground; that it 
makes no difference to you when you buy a piece 
of property who owns it.” (Italics ours) 

The witness, Wrenn, further stated that one of the 
appellees, Penny, told him that he would invest in the 
property to the extent of one third of the purchase 
price which he subsequently refused to do; nor did the 
appellee Thomas produce the lady who was said to be 
ready to pay $65,000 for the property. 

After the foregoing alleged representation, Wrenn 
purchased the property for appellant corporation and 
received a deed therefor dated February 11, 1926. The 
property was sold to appellant corporation subject to 
a $12,500 mortgage debt for approximately $25,000 in 
notes secured on a parcel of ground in St. Petersburg, 
Florida, and about $2,000 in cash together with a lot 
valued at $5,000 free and clear of encumbrance in a 
subdivision owned by the appellant corporation in 
St. Petersburg, Florida. 

After the transaction was closed, appellant did not 
put the deed of record. No search of the title was 
made before the deal was closed by appellant and it 
was not until more than a month after the deal was 
closed that appellant received the abstract of title. On 
receipt of the abstract, appellant learned that at the 
time the deed to the property was delivered, the vendor 
of the property, Schiffman, had no record title. Al¬ 
though appellant did not put the deed of record, he 
subsequently paid $2,000 on account of the mortgage 
indebtedness. 

The depositions of Harry W. Schiffman and August 
Schitfman read at the trial contain nothing material 
to the issue here presented. 
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ASSIGNMENTS OF ERROR. 

i 

The assignments of error relied on by appellant 
are that the court erred in holding that (l| the suit was 
barred by the statute of limitations, and (2) that there 
was no evidence sufficient to submit to the jury. 

Another assignment of error is the oyerruling by 
the court of appellant’s motion for judgmjent notwith¬ 
standing the verdict. ! 

I 

ARGUMENT. 

i 

Statute of Limitations. 

Chapter 12, Section 341, The Code of Ljrw, District 
of Columbia, March 4, 1929, provides a lijmitation of 
three years for action of the character in ^uit here. 

The declaration in the case was filed op April 15, 
1929. (R. 1) 

The sale of the property to appellant was (negotiated, 
concluded, and deed delivered on or before February 
12, 1926, three years and over two months before the 
action was begun. (R. 20) The deed to appellant 
from Harry W. Schiffman, the vendor, wais executed 
on the 11th day of February, 1926, and acknowledged 
on the 12th day of February, 1926. (R. 34) 

It appears from the undisputed evidence that the 
negotiations for the sale of the property were con¬ 
ducted prior to the date of the deed, February 12, 
1926, and that even if material misrepresentations 
were wilfully made to appellant on which it relied to 
its damage, they were made prior to that tijme. 

The cause of action accrued on the 12th dpy of Feb¬ 
ruary, 1926, and was barred by the statute of limita¬ 
tions in force in the District of Columbia at the time 
the suit was filed on April 15, 1929. 


I 
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The one reason suggested by appellant why the stat¬ 
ute of limitations is not a bar to the action is that ap¬ 
pellant did not discover until April 16, 1926 (when the 
abstract of title was delivered to it) that the appellee, 
Penny, was the record owner of the property at the 
time it was deeded to appellant on February 12, 1926. 
As a matter of fact. Penny did not own the property 
at the time of the transaction but had deeded it to 
Sehiffman, the vendor of appellant, on February 2, 
1926, and the statements and representations of the 
appellees I as to the ownership of the property were 
true. (Exhibit 6, R. 35) 

The defed from Penny to Sehiffman was not ac¬ 
knowledged and recorded until March, 1926, but the 
title to the property passed to Sehiffman as of the 
date of the deed, February 2, 1926. (Exhibit No. 6, 
R, 35) 

If misrepresentations as to the ownership of the 
property were made by appellees, which is denied, it 
w^as the duty of appellant to discover the truth or fal¬ 
sity of such representations before purchasing the 
property. The parties were present in Tampa where 
the real estate records were on file. Both parties had 
equal opportunity to consult the records and to dis¬ 
cover the truth in relation to the ownership of the 
property. 

There is no evidence in the case that appellees con¬ 
cealed or attempted to conceal the true ownership of 
the property, and the witness Wrenn states that the 
ownership was of no importance in the negotiations 
for the purchase of it and that in purchasing it he was 
relying on its value and hoping to make money out of 
it. (R. 25) 



The bar of the statute of limitations does not com¬ 
mence to run until the fraud is discovered, or until 
such time as by the use of ordinary care it might rea¬ 
sonably have been discovered . (Italics ours.) Lewis 
vs. Dennis, 2 D. C. App. 387. 

Appellant should have exercised ordinary care to 
discover the ownership of the property by consulting 
the records available to it. j 

The Supreme Court of the United States ip an opin¬ 
ion by Mr. Justice Field in the case of Joel C. 
Slaughter, Administrator, vs. Julius Gerson, 20 L. Ed., 
U. S. 628, clearly states the rules of law applicable to 
acts of alleged misrepresentation by a vepdor with 
respect to property: j 

I 

“ Where the means of knowledge ar£ at hand 
and equally available to both parties, ancll the sub¬ 
ject of purchase is alike open to their inspection, 
if the purchaser does not avail himselfj of these 
means and opportunities, he will not bej heard to 
say that he has been deceived by the vendor’s mis¬ 
representations. If, having eyes, he will not see 
matters directly before them, where no conceal¬ 
ment is made or attempted, he will not bq entitled 
to favorable consideration when he complhins that 
he has suffered from his own voluntary plindness 
and been misled by over-confidence in t)ie state¬ 
ments of another.” S 

I 

l 

It is submitted that the court below did nof commit 
error in holding that the suit was barred j by the 
statute of limitations. I 
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There Was no Evidence in the Case to Justify the Court 
Below in Submitting it to the Jury. 

The alleged misrepresentations relied on were that 
one Schiffman owned the property at the time of sale 
to appellant when in truth and in fact one of the ap¬ 
pellees, Penny, was the owner and that fact was con¬ 
cealed by the appellees; that the property was repre¬ 
sented to be of great value and that appellees knew 
of a woman who would pay $65,000 for it; that appellee, 
Penny, would participate in the purchase of the prop¬ 
erty to the extent of one third of the price, which he 
subsequently refused to do; that appellees expressed 
false opinions as to the value of the property. 

None of these representations were of such char¬ 
acter as to justify the trial court in submitting the 
case to the jury. The appellant had the means to dis¬ 
cover the true owner of the property and its value. 
Slaughter, Adm., vs. Gerson, supra. 

This court has said in the case of Lipschutz, et al. f 
vs. Phillips, 51 App. 20: 

“We do not think the appellants have any 
ground for complaint on the score that Phillips 
had falsely represented that he was an agent and 
not the owner. They knew he was the owner when 
they signed the contract, because he O.K.’d it as 
owner. With that knowledge they accepted the 
contract. They will not now be heard to say they 
were induced to make the contract in the belief he 
was not the owner. But whether he was the agent 
or the owner is immaterial (Italics ours.) 

The evidence shows affirmatively that appellant 
through its President Wrenn inspected the property, 
investigated its value from the real estate man, White, 
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and others, and the lady who owned adjoining prop¬ 
erty, and was satisfied that it was a valuably property 
out of which the appellant corporation ccjuld make 
money. Even if he had not thus investigated the value 
of the property, the means to do so were at hand and 
the appellant cannot now be heard to say thlat he was 
injured by the misrepresentations alleged to jiave been 
made to it by the appellees. (Cases, supra ) 1 

It is well settled that the other alleged finsrepre- 
sentations were not of a character on which Appellant 
was justified in relying to his detriment. j 

I 

I 

False representation as to matters of inten¬ 
tion, not amounting to a matter of fact, although 
it may have influenced a transaction! is not 
a fraud at law. Gage v. Lewis, 68 Ill. p04. No 
statement as to what will be done, or is (intended 
to be done, in the future, constitutes frahd. Mil¬ 
waukee Brick Co. v. Schoknecht, 108 WisL 457, 84 
N. W.S38; Kitson v. Farwell, 132 Ill. 327, 23 N. E. 
1024; Murray v. Smith, 42 Ill. App. 5|48, 554; 
Knowlton v. Keenan, 146 Mass. 86, 87, 88, !l5 N. E. 
127, Dawe v. Morris, 149 Mass. 188, 191, il N. E. 
313, 4 L. R. A. 158, 14 Am. St. Rep. 404. See also 
Furness, Withy & Co., Limited, v. Sutherland, 
et al, 58 D. C. App. 226. j 

I 

It is submitted that the court below did not j commit 

error in refusing to submit the case to the jury. 

T 

The Court Below Did Not Commit Error in Overruling 
the Motion of Appellant for a Judgment Notwith¬ 
standing the Verdict. 

In this case Appellees did not plead in confession 
and avoidance; and if the pleas had been deeihed in¬ 
sufficient in law or not in accordance with the rules 
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of the court the inadequacy of the plea should have 
been taken advantage of before the issue was joined 
or before the verdict in an appropriate manner. 

Andrews Stephen’s Pleading, 2nd edition, states the 
rule to be as to a motion for judgment non obstante 
veredicto as follows: 

“If the verdict be for the defendant, the plain¬ 
tiff, in some cases, moves for judgment non ob¬ 
stante veredicto; that is, that judgment be given 
in his own favor without regard to the verdict ob¬ 
tained bv the defendant. This motion is made in 

m/ 

cases where, after a pleading by the defendant in 
confession and avoidance, as, for example, a plea 
in bar, and issue joined thereon, and verdict found 
for the defendant, the plaintiff, on retrospective 
examination of the record, conceives that such 
plea was bad in substance and might have been 
made the subject of demurrer on that ground. If 
the plea was itself substantially bad in law, of 
course the verdict, which merely shows it to be 
true in point of fact, cannot avail to entitle the 
defendant to judgment; while, on the other hand, 
the plea, being in confession and avoidance, in¬ 
volves a confession of the plaintiff’s declaration 
and! shows that he was entitled to maintain his 
action. In such case, therefore, the court will give 
judgment for the plaintiff without regard to the 
verdict; and this, for the reason above explained, 
is also called a judgment as upon confession 
(Page 231, Section i27, Paragraph 3.) 

“A judgment non obstante veredicto is a judg¬ 
ment rendered notwithstanding a verdict when 
the plea confesses a cause of action and relies 
upon matter in avoidance which is insufficient, al¬ 
though found true, to constitute either a defense 
or a bar to the action.” American and English 
Encyclopaedia of Law, Vol. 12, Page 61. 
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In the case of Cox v. Vickers, 35 Ind. 27, the court 
held that where a general denial is pleaded, lit is not 
error to refuse to render judgment on the pleadings 
non obstante veredicto. 

A judgment non obstante veredicto is always upon 
the merits and never granted but in a very ctyar case. 
1 Chit. PI. 695 (ed. 1837); C. J. Vol. 33, Pages 1181- 
1182 and citations. | 

The pleas of appellees contain specific denials of all 
of the misrepresentations alleged and in no sepse could 
the pleas be deemed pleas in confession and avoidance. 

It is submitted that the court committed no error in 
refusing the motion for judgment notwithstanding the 
verdict. i 


On the whole case appellees submit that tlje judg¬ 
ment of the court below should be sustained. 

i 

Respectfully submitted, 


Gibbs L. Baker, 
Robert C. Handwerk, 


Attorneys for Ap 


pellees. 


